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CURRENT TOPICS 


Costs Against Assisted Person 


A PoLE whose civil aid certificate had been granted two 
months after he had emigrated, as a displaced person, from 
this country to the United States, was ordered by DEVLIN, J., 
on 17th November to pay the costs of his unsuccessful action 
for damages for personal injuries arising out of alleged 
negligence. According to the civil aid certificate, the 
plaintiff's maximum contribution was {/42. In the last 
twelve weeks before 19th October, when he returned to this 
country, he was earning about £30 a week, and his passage 
to this country had cost him £125. His lordship observed 
that the plaintiff had been fortunate enough to obtain an 
income which enabled him to support his own litigation, 
and which was quite outside the contemplation of the Act. 
It had been submitted to his lordship that he could not order 
the plaintiff to pay the defendants’ costs, but that under 
reg. 17 of the Legal Aid (General) Regulations, 1950, he had 
to make an order for the payment of a fixed sum. Devlin, J., 
held that the Act contemplated that in some circumstances 
the court might order an assisted person to pay costs. His 
lordship ordered the plaintiff to pay the defendants’ costs, 
and also ordered the payment out to the Soeaanns of £42 
in court as security for their costs. 


Military Law 


THE Report of the Select Committee on the Army Act 
and the Air Force under the chairmanship of Sir PATRICK 
SPENS, published on 19th November, proposes that death 
should be the maximum penalty for anyone subject to 
military law who “having been made a prisoner of war, 
serves with or aids the enemy in the prosecution of hostilities 
or of measures calculated to influence morale, or in any other 
manner whatsoever not authorised by international usage.” 
Where it is not proved that the offence was committed with 
intent to assist the enemy, the maximum penalty should be 
imprisonment. It is also proposed that when treacherous 
offences are committed through cowardice or some other 
motive, imprisonment should be the maximum penalty. 
Death is still proposed as the maximum punishment if there 
is intent to assist the enemy where there has been an 
abandoning or delivering any post to the enemy, or doing 
any act to imperil the success of operations. The committee 
propose that liability to the death penalty as a maximum 
should be limited to the most serious forms of mutiny—that 
is, involving the use of threat of violence, in the face of the 
enemy, or incitement to such mutiny. In framing the clause 
dealing with indecent and unnatural offences, the departmental 
committee did not think that any distinction should be made 
in punishment, fearing that leniency in certain cases might 
create the impression that such offences are not regarded 
seriously by the authorities. The committee agreed that it 
should be left to administrative action by the service authorities 
to take the psychiatric aspects of each case into account when 
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confirming and reviewing sentences. An analysis of courts 
martial in the year up to 31st August, 1952, shows that the 
Army held 6,868 and the R.A.F. 953 trials, resulting in 
6,237 and 898 convictions respectively. 


Adopted Children and Succession Rights 


A LETTER from Mr. L. J. BLom-Cooper, in The Times of 
16th November, drew attention to the decision in Re Gilpin 
1953] 3 W.L.R. 746; ante, p. 763, in which it was held that 
where an adopted child claimed under a will executed prior 
to the coming into operation of the Adoption Act, 1950, he 
took no benefit under that Act, which provided that 
“children ’”’ in a will should include adopted children unless 
the contrary intention was shown. He wrote that it might 
well be that this result was not contemplated by the draftsmen 
of the Act, and in any event it was to be hoped that this 
matter would not be overlooked by the Hurst Committee. 
Mr. Basit NiELp, Q.C., replying in The Times of 
18th November, wrote that the provision that nothing in the 
section should affect any disposition made before the com- 
mencement of the Act was quite deliberate. He wrote: 
“ The Act was providing for the meaning of ‘ child’ in future 
wills, and drew attention to the position so that a testator 
could make a new will if his existing will did not give effect 
to his intentions. But many testators were fully aware of 
the pre-1950 position and had either made other provision 
for adopted children or did not wish to do so.’ He suggested 
that the Hurst Committee should consider whether it would 
not be wrong to recommend legislation which will have the 
effect of giving a different meaning to the word “ child ”’ 
at the death of the testator from that which the word bore 

when the will was executed. 


Better Use of Houses 


AN announcement, dated 12th November, 1953, by the 
Ministry of Housing and Local Government, advises that 
in order to make the best use of houses in England and Wales 
local authorities should examine afresh transfers and exchanges 
of council house tenancies, and the rents of their houses. 
This is in accordance with a conclusion of the Housing 
Management Sub-committee of the Central Housing Advisory 
Committee in their fourth report (Transfers, Exchanges and 
Rents, H.M. Stationery Office, price 1s. 9d.), published on 
the same day. The report has been approved by the Central 
Housing Advisory Committee, and the Minister concurs in 
its recommendations. The committee say that an active 
policy of transfers (from one council house to another) and 
exchanges (between council tenants and tenants of private 
landlords) can achieve three valuable results : spare accom- 
modation will not be wasted, people will be more contentedly 
housed and local authorities will be more certain what sizes 
of council houses are needed. They add that exchanges 
proposed by one or other of the tenants are more likely to 
be successful than those suggested by the landlord and that, 
where direct exchanges would fail to suit one party or the 
other, the next step should be to examine whether the 
difficulty could be overcome by a three-cornered exchange. 
Exchanges between tenants of local authorities and tenants 
of private landlords present the most difficulties, but also 
provide the greatest opportunity. Particularly valuable is 
the instance in which a landlord, on the council’s rehousing 
his tenant, accepts a new tenant from the council’s waiting 
list or asks the council which of the people who are seeking 
the tenancy have urgent housing need. Other recommenda- 
tions on transfers are: (1) When planning new estates, local 
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authorities should include dwellings of different sizes and 
types, so that tenants may not have to move from familiar 
surroundings when they need a home of another size. 
(2) Local authorities should reconsider any restrictions they 
now impose upon exchanges with a view to their removal ; 
they should satisfy themselves that the families will be 
reliable tenants and that there are genuine housing reasons 
for the exchange. (3) Local authorities should initiate 
discussions with private owners in their area on the means 
of overcoming difficulties in the way of suitable exchanges. 
(4) Organisations representing those who own or manage 
private house property are asked to bring to the notice of 
their members the contribution they can make to the national 
housing problem if they will work with the local authority 
in these ways. (5) Local authorities should consider main- 
taining a list of people who want to exchange and making it 
available for inspection, to help families to arrange exchanges 
for themselves. Local authorities are urged to give wide 
publicity to their scheme for exchanges, and to consider 
how to employ improvement and conversion grants under the 
Housing Act, 1949. On council house rents, the report 
urges all councils who have not already done so to consider 
a complete review of their post-1919 rents, so that the rent 
of each dwelling may be fairly related to its size, location and 
amenities. 


Town Planning Conference 


At the national conference of the Town and Country 
Planning Association on 19th November the MINISTER OF 


HovusING AND LOCAL GOVERNMENT said that he recognised 
the greatness of the Town and Country Planning Act, 1947. 
He had built upon it, and he proposed to rest on it. Lorp 
SILKIN, criticising the recent White Paper, said that apparently 
the Government were making no proposal for securing better- 
ment, and therefore there would be no recoupment at all, 
either to planning authorities or to the Government, in respect 
of payments. It was much too precipitate to abolish the 
financial provisions in the 1947 Act; certain amendments 
might have been tried, and it was not necessary to go back 
entirely on the payment of compensation by a global sum. 
He believed that some pressure would inevitably be put 
upon local planning authorities and that they would not be 
free and unfettered in making their planning decisions. 
Mr. DesMonpD HEAP, comptroller and solicitor to the corpora- 
tion of the City of London, submitted that the proposals in 
the White Paper would have a better chance of success than 
those in the 1947 Act. He said that when considering 
compensation local authorities and the central Government 
should guard against cheap, short-sighted decisions which 
turned out to be costly in the long run. 


Agricultural Land Tribunals 


On 19th November, in answer to a question by Sir WALDRON 
SMITHERS whether he would introduce legislation which 
would enable dispossessed farmers to appeal to a court of 
law on points of fact and of merit, the MINISTER OF 
AGRICULTURE replied that the agricultural land tribunals 
constituted in accordance with the provisions of the Agri- 
culture Act, 1947, were the most suitable bodies to hear 
appeals in such cases. He was supported in this view by 
the national organisations representing owners and occupiers 
of agricultural land. He hoped, however, to introduce 
legislation during this session to give these tribunals the 
power, and in certain circumstances the duty, of stating a 
case to the High Court for determination of any point of 
law arising on the proceedings before them. 
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SURPLUS CHARITABLE FUNDS 


THE disposition of funds which have been collected for some 
charitable or benevolent purpose and which have become 
surplus, because the object has been fulfilled or abandoned, 
can raise some very awkward problems. The stock example 
in this connection nowadays is the case of Re Hohourn Aero 
Components Limited’s Air Raid Distress Fund 1946) Ch. 194. 
The employees of the Hobourn Company, who had been in the 
habit of contributing to benevolent funds of one kind or 
another before the war, decided in 1940 to form a fund which 
eventually became known as the Air Raid Distress Fund, 
but which was first opened as the War Emergency Fund 
of the company. The purpose of this fund was described in 
the circular which was sent to all employees of the company 
as being “‘ to help any employee who is in dire distress as the 
result of enemy action ”’ ; but despite this somewhat restrictive 
definition of its objects, the fund (to which all but an insignifi- 
cant proportion of the company’s employees made weekly 
contributions) was in fact applied not only to assist employees 
who had been the victims of air raid damage, but to make 
payments to all employees of the company who were serving 
in the forces. The committee which managed the fund 
refused to recognise the claims of any employee who did not 
contribute to it. In 1944 the committee, to whom almost 
absolute powers of administering the fund had been delegated 
by the subscribers, resolved that grants to ex-members of 
the company’s staff serving with the forces should be 
discontinued, and that the fund should be continued solely 
as an Air Raid Distress Fund to assist employees, or ex- 
employees with the forces, who had suffered the loss of their 
homes or the contents thereof by enemy action. Finally, a 
resolution was passed to wind up the fund, which by then hada 
balance of nearly £6,000, and the question arose how this balance 
should be disposed of. 

The Court of Appeal, affirming the decision of Cohen, J. 
(as he then was), held that a fund of this kind, limited in its 
application to the employees and, to some extent, the 
ex-employees of a single company, lacked the necessary public 
element which in the case of all trusts except, perhaps, 
trusts to relieve poverty (which this trust was not), is necessary 
if the trust is to be accorded the favoured treatment which is 
enjoyed by charitable trusts. The trust was, therefore, not a 
charitable trust in the sense in which that expression is used 
in the law. (It was, no doubt, a benevolent trust, and the 
use at the beginning of this article of the expression “ charitable 
or benevolent purpose,’’ which is normally extremely ill advised, 
is, I think, justified in this context, because the problem with 
which this article is mainly concerned spreads beyond strictly 
charitable trusts into the region of what can only be accurately 
described as benevolent trusts.) 

The result of this decision was, in practice, grotesquely 
inconvenient. The subscriptions had been collected weekly, 
at the rate of 2d. in the pound deducted from the wages of the 
company’s employees, so that there had been a large number 
of subscribers to the fund, some doubtless no longer employed 
by the company, and according to length of service the 
amounts contributed by the subscribers must often have 
varied greatly. But the decision, and it was inevitable in the 
circumstances, was that a due proportion of their contribu- 
tions should be returned to each subscriber, each contributor 
who had received any benefit from the fund being directed 
to bring the amount received by him or her into hotchpot. 
I have described this as the practical result of the decision, 


because it must be assumed that the order of the court was 
carried out by the committee who had charge of the fund, so 
far as it was possible to do so; but in a great many cases it 
was probably quite impossible to trace the subscribers. 

A somewhat similar problem arose in Re North Devon and 
West Somerset Relief Fund |1953) 1 W.L.R. 12600; ante, p. 728. 
This was the relief fund raised on the appeal of the Lords 
Lieutenant of the counties of Somerset and Devon immediately 
after the disastrous floods in the Lynmouth area in the summer 
of 1952, as a result of which well over a million pounds was 
collected all over the country. It was contemplated that 
there would be a large surplus of the fund after all proper 
claims on it were met, and this application to the court was 
made to determine, first, whether the fund was held on valid 
charitable trusts, and secondly, whether any surplus could be 
applied cy-prés for some other charitable purpose, or whether 
it was repayable to the donors who contributed to the fund in 
the proportions of their gifts. 

The first of these questions was one purely of construction 
of the terms of the appeal made by its organisers, which was, 
of course, written hurriedly, without legal advice, as appeals 
of this kind usually are. The conclusion of the court was 
that the trusts affecting the fund were valid charitable trusts. 

The principle on which the second question had to be 
decided was stated in Re Wilson |1913) 1 Ch. 314, where the 
gift was a testamentary gift but where otherwise all the 
relevant circumstances were the same, in this way: For the 
purposes of questions of this kind, the authorities fall into 
two classes. First there is the class of case where, in form, 
the gift is given for a particular charitable purpose but it is 
possible, taking the will as a whole, to say that notwithstanding 
the form of the gift the paramount intention according to the 
true construction of the will is to give the property in the 
first instance for a general charitable purpose rather than a 
particular charitable purpose, and to graft on to the general 
gift a direction as to the desires or intentions of the testator 
in regard to the manner in which the general gift is to be 
carried into effect. In such a case, if it is impossible to 
carry out the testator’s precise instructions, on ordinary 
principles the gift for the general charitablé purpose remains 
and the court can direct a scheme as to how it is to be carried 
out. The will is then read as though the particular direction 
to apply the gift for a particular charitable purpose were not 
in the will at all, but there were simply a general direction to 
apply the fund for a charitable purpose. The second class of 
case is where, on the true construction of the will, no such 
paramount general charitable intention can be inferred and 
where the gift, being in form a gift for a particular purpose 
which it is impossible to carry out, wholly fails. The question 
whether a gift falls within one or other of these classes 1s 
purely a question of the construction of the particular 
instrument, whatever that may be, in the light of all the 
surrounding circumstances. 

Where the gift or fund has not one donor but many, as in 
the case of all those funds subscribed as the result of a national 
appeal, one of these circumstances is the intention of the 
subscribers. As was pointed out in a similar case, ke Welsh 
Hospital (Netley) Fund 1921) 1 Ch. 655, where the object of the 
fund in question had been the foundation of a war hospital, 
it was inconceivable that the persons who subscribed to the 
fund by paying for a concert ticket or placing a coin in a 
collecting box in a street or a church should have intended 
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that any part of the money so contributed should be returned 
to them when the immediate object for which the concert 
had been given or the collection made had come to an end: 
the inference must be that the donor parted with his money 
out and out. This is a potent argument to counter any 
suggestion that the surplus of funds of this kind should be 
repaid to the subscribers. But of course this argument is not 
conclusive, because some of the subscriptions in these cases 
are individual or local subscriptions of substantial amount, 
and it may be said of these that they are intended for a given 
purpose and for that purpose only. The mayor of a borough, 
for example, who organises a local appeal for a national fund, 
can always find a useful local object for which to apply any 
surplus. However, the tendency of the courts, at any rate 
where the principal object for which the fund is subscribed is a 
valid charitable object, is not to differentiate between one 
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kind of subscriber and another, and to draw the same inference 
in all cases, that the subscribers do not intend, when they 
make their benefactions, that the surplus (if there should be 
one) of their contributions should be returned to them when 
the immediate object of the appeal has been fulfilled. 

This was the view which Wynn Parry, J., took in the case 
of the Lynmouth relief fund, and a declaration that the 
surplus of the fund was applicable for some other charitable 
purpose cy-prés was accordingly made. Although the learned 
judge’s judgment contains no mention of the administrative 
chaos which would have resulted if a contrary conclusion 
had been reached and an order made for the repayment of the 
surplus to the subscribers to the fund in the due proportions, 
doubtless this factor was present to everybody’s mind in the 
argument of the case, and had its influence on the decision. 

“ABC” 


THE HOUSING REPAIRS AND RENTS BILL—I 


It is common ground that the mischief sought to be remedied 
by the Housing Repairs and Rents Bill is the decay of existing 
residential property, which tends to offset the reduction of 
the housing shortage achieved by building new houses. The 
authorities have come to appreciate that it is no use kicking 
something in one place if the result is that it comes out in 
another. 

For this reason it may be said that the measure is not 
primarily concerned with the law of landlord and tenant ; 
but, changing the metaphor, as someone has got to hold the 
baby, considerable modifications of the rights of many 
landlords and tenants are contemplated by Pt. IL (Repairs 
increase in respect of controlled dwelling-houses and other 
amendments of the Rent Acts, ete.), which is roughly 75 per 
cent. longer than Pt. 1 (Further provisions as to clearance and 
redevelopment, reconditioning of unfit houses, and = other 
amendments of Housing Acts). 

Part | commences with a series of proposals for dealing, in 
a new way, with Housing Act clearance areas and largely 
contemplates reprieve or respite in the case of dwelling-houses 
providing “‘ accommodation of a standard which is adequate 
for the time being” as opposed to those fit for human 
habitation. What will be welcomed is a provision which 
would give a great deal of guidance as to the meaning 
of “unfit for human habitation’ cl. 7 sets out eight 
separate matters to which “ regard shall be had ”"’ in deter- 
mining whether, for the purposes of the Housing Acts, a 
house satisfies the standard. To how easy it is for 
opinions to differ on such a point, one can read the almost 
violently dicta uttered by Atkin, L.J., and 
Lawrence, L.J., in Morgan v. Liverpool Corporation \1927 
2 K.B. 131 (C.A.), the latter virtually treating the proposition 
that a broken sashcord could make a house unfit for 
habitation with scorn ; Atkin, L.J.’s views were later upheld 
in Summers v. Salford Corporation |1943) A.C. 283, and the 
consideration on which they were based, that of ventilation, 
is to be found among the eight matters. Inevitably, however, 
the word “ reasonably ”’ is brought in: “ and the house shall 
be deemed to be unfit as aforesaid if and only if it is so far 
defective in one or more of the said matters that it is not 
reasonably suitable for occupation in that condition ’’; in 
which connection it may be recalled that Atkin, L.J., made 
the point that the court was dealing with a working-class 
house with two bedrooms, and that the broken sash operated 
the only window in one of those bedrooms. And it may be 


sce 


opposed 


recalled that the Housing Act, 1949, deleted the references in 
the 1936 Act (taken over from earlier statutes) to “ occupied, 
or of a type suitable for occupation, by persons of the 
working-classes.”’ 

Another new proposal, intended to make for clarification, 
is one by which a lessee, called upon under the Housing Act, 
s. 9, to execute works for rendering a house fit for human 
habitation, may recover from the lessor such part (if any) of 
the expenditure as may, in default of agreement, be deter- 
mined to be just by the county court, which court is to have 
regard to the terms of the lease, its term, the rent and “‘ all 
other relevant circumstances.’’ It seems that some such 
rights as those available under s. 160 of the 1936 Act on the 
occasion of demolition or clearance orders affecting demised 
premises are to be conferred ; but notices under s. 9 affect 
“ the person having control of the house,’’ who is “‘ the person 
who receives the rack-rent or who would receive it if 
the house were let at a rack-rent.’’ Consequently this 
proposal seems to be designed to give lessees rights against 
ground landlords; as regards their tenants or sub-lessees 
we still have s. 19 (2): ‘‘ Nothing in this Part of this Act 
shall prejudice or interfere with the right or remedies of any 
owner for the breach, non-observance, or non-performance 
of any covenant or contract entered into by a tenant or 
lessee in reference to any house in respect of which an order 
is made, or a notice requiring the execution of works is served, 
by a local authority under this Part of this Act.”’ 

The Bill also contains a clause authorising authorities to deal 
with houses occupied or let for occupation by more than one 
family, but not reasonably suitable for such occupation. The 
owner may be required to carry out works which will make it 
fit for such, or to take “ such steps as are reasonably open to 
him (including if necessary the taking of legal proceedings) 
for securing that the house is no longer occupied by members 
of more than one family or of such number of families as may 
be so specified,’’ and ‘‘ Rent Act ’’ protection is taken away 
for this purpose. It may be that the general reference to 
legal proceedings visualises the enforcement of restrictions on 
sub-letting. 

Far more modification of the Rent Acts is, of course, 
contemplated by Pt. II. Discussing these, it may be 
convenient to mention first some provisions which deal with 
the incidence of liability to carry out repairs. This has often 
given rise to difficult questions, Wilchick v. Marks and 
Silverstone |1934) 2 K.B. 56 having decided that even a 
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landlord who had served a statutory notice increasing rent 
on the ground of liability (old control, of course) was not 
thereby estopped from denying such liability. The Bill 
proposes to introduce a presumption that the landlord is 
responsible to the tenant of any controlled house for the 
repair of that house where the tenant is under no express 
liability to carry out any repairs from time to time required 
for securing that the dwelling-house is in good repair; and 
“repair ’’ includes maintenance but not improvement or 
structural alteration or the provision of additional or improved 
fixtures or fittings, while “ good repair ’’ means that having 
regard to the age, character and locality of the premises they 
are in good repair both as respects structure and as respects 
decoration (the old Proudfoot v. Hart (1890), 25 Q.B.D. 42 
Belgravia-Spitalfields contrast is likely to be heard of again). 
It is also proposed to enact that for the purposes of Pt. II 
defects due to “ any neglect or default by the tenant . . . or 
to any breach by the tenant of an express agreement ”’ shall 
be disregarded for the purpose of determining whether a 
dwelling-house is in good repair. One may perhaps wonder 
how, in the absence of express agreement and in view of the 
above-mentioned presumption, a defect can be due to the 
neglect or default of the tenant; I do not think that the 
answer is to be found in the rule that a landlord’s liability 
for consequences commences when he knows about a defect 
(and this was held to apply to Housing Act liability by 
Morgan v. Liverpool Corporation, supra), but possibly the 
idea is to maintain a tenant’s liability for commissive waste. 
The same clause introduces a novel provision: when a 
dwelling-house is part of a building it is not to be treated as 
being in good repair unless entrances, staircases, etc., used by 
the tenant are also in good repair. 

Having considered these definitions, I turn to the repairs 
increase provisions themselves. These apply where a dwelling- 
house is let under a controlled tenancy (a tenancy to which 
the Increase of Rent, etc., Act, 1920, applies) or is occupied 
by a statutory tenant. The qualifying conditions for the 
increase are: if and so long as the dwelling-house is in good 
repair and is reasonably suitable for occupation having regard 
to the matters to be considered in determining fitness for 
human habitation; and if the landlord has produced 
satisfactory evidence of work having been carried out within 
the past twelve months preceding service of notice of increase. 
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To be satisfactory a large number of requirements set out in 
a schedule must be satisfied, the most important being that 
during the preceding twelve months work of a general 
description has been carried out to a value not less than three 
times the amount of the statutory repairs deduction (to 
ascertain which another schedule has to be consulted). But 
if the necessary notice of increase is served within two months 
of the commencement of the Act (and this alone should make 
us watch the progress of the Bill closely) and the work has 
been carried out in the preceding three years, up to six times 
that amount may qualify the landlord. Values are to be 
proportionately reduced if a landlord is or was responsible 
for part only of the repairs. These conditions being satisfied, 
a “‘ repairs increase ’’ at the annual rate of twice the statutory 
repairs deduction may be made, the landlord serving four 
clear weeks’ notice. Some tenancies are excluded, notably 
those which can have their standard rents determined by 
a rent tribunal under the Landlord and Tenant (Rent Control) 
Act, 1949, 

Then there is to be a ceiling for these increases. If and 
when the recoverable rent (apart from repairs increase and 
less amounts payable by the landlord for rates, amounts 
representing such part of a rent as may (by agreement or by 
determination under the Furnished Houses (Rent Control) 
Act, 1946) be payment for furniture or services, or increases 
for improvements, etc.) should equal or exceed twice the 
gross value of the house, no repairs increase is to be 
recoverable. 

Notice of increase is, of course, to be a condition precedent 
to recovery ; the period is to be four clear weeks. And the 
notice will have to contain, besides a declaration that the 
conditions for increase have been fulfilled and a declaration 
specifying the work relied on, “ such information as appears 
to the Minister [of Housing and Local Government) expedient 
for informing the tenant of the effect of this Act, etc.” 

Considerable thought has been devoted (and this is not 
always done!) to the case of sub-tenancies, a distinction 
being drawn, as it should be, between sub-tenancies of the 
whole and sub-tenancies of part of a house; and it is 
interesting to note that in the latter case the necessary 
apportionment can be agreed—in writing; and in this case 
the length of notice to a sub-tenant by a mesne tenant how 
has received a notice is to be two wecks. R.B. 


HERE AND THERE 


OUR ARCHIPELAGO 


NOTHING so surely whets one’s appreciation of a game of 
skill or chance as an initial win or even an eventual win. 
Amiable strangers who engage the unsophisticated in such 
games invariably contrive a little “ beginner’s luck ’’ to get 
the party going. In a different connection those who have 
not kept abreast with the best contemporary thought on 
juvenile delinquency feel fairly certain that many of the most 
successful candidates for the new “short and sharp”’ penal 
institutions for young ‘‘ hoodlums”’ owe their present con- 
dition of advanced toughness to a long run of “beginner’s 
luck ”’ in their first little games of dodge the slipper with nice 
probation officers and paternal magistrates. In the game of 
litigation one has known a small success convert a harmless 
old lady into a holy terror with writ and summons. Will the 
decision of the Hague Court on the sovereignty of the Channel 
islets convert Britannia into a confirmed addict of inter- 
national litigation? Probably not, for it can hardly have 
the intoxicating stimulus of an initial win, since so far she 
has not done too well before the International Court of 
Justice. She gained a spectacular victory over Albania, but 
a barren one, as so far nothing of the enormous damages 


’ 


awarded her has been paid, and we all know what a depressing 
effect a similar experience had on Mrs. Bardell and on many 
another too. Her Persian oil claim came to nothing and in 
the recent British-Norwegian fishery dispute she lost. Now 
at last she’s won, if not a fortune in the pools, at least the 
freedom of a fishing ground. It is satisfactory after the long 
depressing years when piece after piece of her old imperial 
chariot has dropped rattling to the ground to have one piece, 
however small, solidly refitted by such conscientious craftsmen 
as the international jurists. Moreover, in that scattered 
domain of Les Minquiers and Les Ecrehous there is unlikely 
to be any trouble, within the foreseeable future, over colonial 
status or self-determination, for it is entirely inhabited by 
lobsters and oysters. There is a Wonderland touch of Lewis 
Carroll about the conquest of such a kingdom and an 
imaginative poet, composing it a national anthem, should be 
able to draw a moving picture of the waving claws and 
clapping shells of the Sea Queen’s recovered subjects as they 
salute her flag fluttering over their archipelago. Working 
its way from 1066 to our own day, the argument travelled 
through the Treaty of Paris in 1259 and what Lord Palmerston 
said in 1843. Considering what a terror Lord Palmerston was 
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in his day for ‘‘ the sword of the Lord in the old English 
way,” it is paradoxical that he should have figured rather 
prominently in the French arguments as having apparently 
made the Norman fishermen some useful concessions. But, 
according to those learned in this sort of law, the fight, 
though stubbornly and spiritedly contested, was merely an 
affair of outposts. The principle at stake affected the title 
to the whole of the Channel Islands, for if the Crown’s title 
to the islets, inherited through the Duke of Normandy, 
could be undermined, where was the title to the Islands 
themselves, which was essentially the same ? 


INTERNATIONAL COURT 


ANYHOW, the twelve black-robed judges unanimously upheld 
the British contentions, without even a dissenting vote from 
their French colleague, Judge Basdevant, formerly their 
President. One of the curiosities of this tribunal is that, 
while its members are subject to every conceivable safeguard 
to ensure their independence, they are still in a sense regarded 
as personifying their own nations, for a litigant State, if it has 
not a representative on the Bench, is allowed to appoint one 
for the occasion. But, on the other hand, the representative 
of a litigating State may not preside, so for the purposes of 
the Anglo-French dispute Sir Arnold McNair, the present 
President, stepped down into the ranks and Judge Jose 
Gustavo Guerrero of El Salvador took his place. In a sense 
this young court (young, even if you identify it with its 
predecessor, the Permanent Court of International Justice) 
is a manufactured product, and to that extent does not 
command the same emotional (but none the less important) 
loyalty commanded by older judicial authorities. But even 
our own system, which strikes not only foreign visitors, but 
even us who work it, as wearing such an attractive patina of 
antiquity, was manufactured by the Judicature Acts and 
would look very queer to Lord Eldon’s ghost if ever he found 
his way to the Law Courts to haunt them. The illusion of 
antiquity is partly created by the fact that our Supreme 
Court of Judicature was not manufactured entirely out of 
new materials and bits of the old demolished structure were 
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incorporated in the new one. In the International Court of 
Justice the judges wear an ample black gown and full lace 
jabot in the Continental manner and counsel wear the forensic 
costume of their own nation. The building that houses it 
is no worse than, say, our own gothic labyrinth in the Strand 
or the railway terminus architecture of the courts in Brussels, 
but not really better. Since it is located in The Hague it 
has been given the sort of enlarged stadhuis creation which 
the late nineteenth and early twentieth century felt was 
appropriate to its place and purpose. 


HAPPY BIRTHDAY 


NATHANIEL MICKLEM was born on 20th November, 1853, 
when Lord Cranworth was Chancellor and Lord Denman 
Chief Justice. England was arguing over Gladstone’s first 
Budget and Europe was watching the first confused fighting 
on the Danube between Russian and Turkish troops that was 
to develop into what we know as the Crimean War. The 
Charge of the Light Brigade and the parachute drop at 
Arnhem both fall within his lifetime. He was called to the 
Bar by Lincoln’s Inn in 1881. He took silk in 1900 under 
Queen Victoria and has lived to be a Queen’s Counsel again 
under Queen Elizabeth. There is only one other silk senior 
to him, Viscount Cecil, called within the Bar in the previous 
year. They were the last of a hardy stock, for there is a 
twelve years’ gap between them and their immediate junior, 
Sir Herbert Cunliffe, Q.C. Mr. Micklem lives in Hertfordshire, 
frail but healthy and cheerful, able to go for a little walk when 
the weather is fine, and still interested in his garden. At his 
hundredth birthday party luncheon thirty members of his 
family gathered to drink his health including eight grand- 
children and two great-grandchildren. He was a member of 
the Bar before the courts moved from Westminster to the 
Strand. After all the changes he has seen he must have 
some curiosity to watch for the next milestone. That will be 
in 1956 when he will have been fifty years a Bencher of 
Lincoln’s Inn. The Society must organise a big deputation 
to Hertfordshire for that great day. 
RICHARD ROE. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL] 


Preliminary Enquiries: A Standard Form ? 


Sir—It has been suggested that it would be helpful to 
practitioners if a standard form of preliminary enquiries, designed 
to be used in conjunction with Condition 13 of the National 
Conditions of Sale (16th ed., 1953) could be made available. 
This was considered by this Society at the time when the edition 
was published, and we were not then satisfied that such a form 
would be of any great value to practitioners. The principal 
reasons for this were :— 


(1) Solicitors submitting preliminary enquiries cannot tell 
whether the draft contract, when later submitted for approval 
by the vendor’s solicitors, will incorporate Condition 13. 

(2) Whether or not the contract will ultimately incorporate 
Condition 13, the purchaser is anxious to know as much as 
possible about the property before contract, and it is not in 
his best interests to limit his preliminary enquiries merely 
because, if certain matters are disclosed on searching after 
contract, he may subsequently have a right to rescind. Even 
this right must be exercised within a limited period of time, 
and in this respect time is of the essence of the contract. 


Moreover, it is clearly prudent to avoid incurring the costs 
of the contract if possible. 

(3) If Condition 13 is incorporated, the fact that the vendor 
is ready and willing to exchange contracts is an indication 
that he would not wish to bind himself to the purchaser if 
he feels that there is any real risk that the contract may be 
rescinded during the next twenty-eight days, following service 
of a Condition 13 notice. The most certain way of avoiding 
this is to reply fully to the usual forms of preliminary enquiry 
and thereby satisfy the terms of Condition 13 (2), which 
preclude rescission if the vendor has “‘ by writing disclosed 
such matter to the purchaser.”” Clearly, the easiest way of 
doing that is by written answers to preliminary enquiries. 
These reasons are equally applicable to contracts which may 

be subject to Condition 21 of The Law Society’s Conditions, 
1953. 
F. J. HoLroype, 
Managing Director. 


The Solicitors’ Law Stationery Society, Ltd, 
London, E.C.4. 





The Incorporated Association of Rating and Valuation 
Officers has amended its title to the RATING AND VALUATION 
AssociATION. This amendment followed a unanimous decision 
of members in general meeting. It is thought to reflect more 
correctly the purpose of the Association, that the title coincides 
more appropriately with the established designatory letters of 
members, and that a change was important and timely not- 
withstanding that the existing title had been in operation 
since 1882. 


The Lord Mayor of Plymouth, Alderman Sir Clifford Tozer, 
and the Lady Mayoress were guests at the annual dinner of the 
PLYMOUTH AND District LAW CLERKS ASSOCIATION on 
13th November. The toast ‘‘ Our Guests,’’ proposed by Mr. A. 
Warden, was replied to by Mr. G. R. King Anningson, barrister-at- 
law. Mr. David F. Nash, president-elect of the Incorporated 
Law Society of Plymouth, proposed ‘‘ The Association,’ and the 
toast of the City of Plymouth was proposed by the vice-chairman, 
Mr. D. J. Stephens. Mr. W. E. Jutson, chairman, presided. 
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TALKING “SHOP” 


TUESDAY, 10TH November, 1953 


Miss S brings me the will of her late uncle, Mr. AB, written 
out on one of those stationery forms. With stationery 
forms there is usually a catch somewhere, and sure enough, 
though the two witnesses have signed, Mr. AB has not. 
But hold hard ;_ what about the attestation clause ? “ Signed 
by the said Testator '’—and then a space in which uncle AB 
has written “Mr. AB” in his own handwriting. When 
I sign my name I do not as a rule put “ Mr. J. Escrow,”’ 
but perhaps it will serve. 

Being doubtful about the signature, I ask Miss S about 
her family. There are, in addition to her mother, three uncles 
(one abroad and one certified), two aunts and four cousins 
representing a deceased aunt. Not a very hopeful outlook 
for a deed of family arrangement. However, all this proves 
but a sad waste of time. My probate clerk assures me that 
there is nothing here that an affidavit from one of the attesting 
witnesses cannot cure; Mr. AB has merely signed where a 
thousand other users of stationery forms have signed, and no 
doubt will continue to sign. I pass this information on for the 
benefit of any reader whose experience of stationery forms 
may be as limited as mine. And generally as to signatures 
in the attestation clause, see Jn the goods of Pearn (1875), 
1 P.D. 70; also In the goods of Moore [1901] P. 44. And 
as to signatures in the testimonium clause, see [7 the goods of 
Gunning (1846), 1 Rob. Eccl. 459; In the goods of Dinmore 
(1853), 2 Rob. Eccl. 641; and In the goods of Mann (1858), 
28 L.J.P. & M. 19. A suitable form of affidavit to be sworn 
by an attesting witness will be found in Tristram and Coote’s 
Probate Practice. 


WEDNESDAY, 11TH 

Another client, Mr. W, managing director of W & Co., Ltd., 
reminds me that when his company wished to let the top 
floor of their leasehold premises for residential purposes 
some years ago the landlords declined their consent, and the 
company therefore registered the top floor with the local 
housing authority, pursuant to reg. 68cB of the Defence 
(General) Regulations. The company thus obtained, as it 
were, carte blanche to ignore contractual or statutory restric- 
tions upon the proposed letting (para. (4)) and the provisions 
of the Rent Acts (para. (6)). Having thus cleared the way, 
they let the top floor unfurnished to a young married couple, 
Mr. and Mrs. 2, for a term of three years ; this tenancy has 
now expired, Mr. and Mrs. 2? have vacated the top floor 
and the company wish to grant a fresh tenancy on similar 
terms to a Miss Y. 

The landlords were fully justified in withholding their 
consent from a sub-letting to Mr. and Mrs. P, and it may 
be assumed that they would be justified upon the same 
grounds in refusing consent for a sub-letting to Miss Y. 

The question, now, is whether or not the W company 
can still rely upon reg. 68cB. That regulation, as is well 
known, has been “ revoked ’’ by para. 11 of the Defence 
Regulations (No. 2) Order, 1952 (S.I. 1952 No. 2091), but 
“ revoked,”’ as it seems to me, in a rather peculiar way. 
Omitting a few words of no particular relevance and 
debatable grammar, here is the text :— 


“ Regulation 68cB (which makes provision for 
facilitating lettings of parts of dwellings) is hereby revoked 
except in relation to accommodation registered thereunder 
immediately before the date of the coming into operation 
of this Order [7th December, 1952} and accommodation 
in respect of which an application for ... registration... 
has been made before that date.” 


iit 


It may be noticed that the revocatory order grants a 
dispensation, in terms, not for particular lettings, but for 
particular properties (i.e., in the accepted jargon, properly 
registered living accommodation). From this it seems to 
follow that once accommodation has been registered-—or 


registration successfully applied for, as the case may be— 
between 16th November, 1945 (when reg. 68cB first became 
effective) and 7th December, 1952 (when it was “ revoked ”’), 
any lettings of that accommodation, whether effected during 
that period or afterwards, enjoy the protection of reg. O8cB in 
principle, and will continue to enjoy it so long as the lettings 
comply with the registered terms and conditions, and the 
law remains unchanged. 

Thus my answer to Mr. W (with some reservation, for 
it is by no means certain that his company’s premises were a 
“ dwelling ” and if they were not, the accommodation should 
not have been registered in the first place) is this: he will 
obtain protection for the letting to Miss Y just as he did 
for the letting to Mr. and Mrs. ?. How long this anomalous 
protection will survive the 1952 Order is of course another 
matter; we have thought it advisable on this occasion to 
reinsure against the Rent Acts by granting Miss Y a service 
tenancy only. 

FRIDAY, 20TH 

The thick fog—or, as Dr. Johnson might have described it, 
the inspissated gloom—that perennially wraps itself around 
that commonest of all terms “ without prejudice ’’ first 
enveloped the affairs of Mr. S (no relation of Miss S) about 
six months ago, but the matter being then as it were si) judice, 
it was not possible at the time to confide it to this diary. 

The facts were simple enough. Mr. S and Mrs. X being 
in dispute over dilapidations and other matters, their solicitors 
corresponded over a long period “ without prejudice’ and 
eventually persuaded their respective clients to come to agreed 
terms of settlement: Mr. S was to pay a certain sum to 
Mrs. X and she was to accept it in full settlement of her 
claims against him. The matter having progressed so far, 
and Mr. S’s cheque having been dispatched to Mrs. X's 
solicitors, Mrs. X declined to accept it and it was thereupon 
returned. The trouble, of course, was that Mrs. X had not 
appreciated that she would have to pay her own legal costs. 

These being the facts, Mrs. X’s solicitors contended that 
their client was fully justified in ignoring the agreed terms 
ot settlement and pressing on with her action, for, said they, 
the whole of the correspondence, including the final letters of 
offer and acceptance, were “‘ without prejudice.” And (to 
continue their argument) “ without prejudice" means, in 
general, that communications between the parties so written 
or made are sacrosanct and cannot be admitted in evidence 
without the consent of both parties (see Halsbury, 2nd ed., 
vol. 13, p. 703). 

This contention having then been well canvassed in the 
office of the firm advising Mr. S, some said boldly that they 
thought it was all tosh and others that Mrs. X was right, 
whilst one or two unhelpfully suggested that the final terms, 
having been agreed ‘“‘without prejudice,” should have been 
repeated in “ open letters’ so that they could be given in 
evidence. 

My view throughout, now confirmed for what it is worth 
by acceptance of the original terms of settlement, is one with 
that of the scoffers. And if authority be required for this 
view, there is a dictum of that most practical judge 
Lindley, L.J., in Walker v. Wilsher (1889), 23) Q.B.D., 
at p.. 537: 

“ What is the meaning of the words ‘ without prejudice ° ? 

I think they mean without prejudice to the position of the 
writer, if the terms he proposes are not accepted. If the 
terms proposed in the letter are accepted, a complete 
contract is established, and the letter although written 
without prejudice, operates to alter the old state of things 
and to establish a new one ”’ (italics supplied). 


« 


“ce 


‘ 


It is possible to suggest an alternative and faster road 
to the same destination: if you cannot, after wearisome 
‘without prejudice ” negotiations, hold the other party to fils 
or her bargain, why adopt this time-honoured method at all ? 

‘“ Escrow ” 


4 
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NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
LANDLORD AND TENANT: JURISDICTION OF 
SUPREME COURT 
Noronha v. Devji and Others 
Earl Jowitt, Lord Oaksey, Sir Lionel Leach 


KENYA: 


loth November, 1953 


This was an appeal from an order of the Court of Appeal for 
F-astern Africa, dated 22nd June, 1951, allowing an appeal by the 
respondents from an order of the Supreme Court of Kenya, 
dated 12th December, 1950, whereby the respondents were ordered 
to give vacant possession to the appellant of certain premises 
belonging to him and situate in Nairobi. The action was brought 
by the appellant on 3rd November, 1948, in the Supreme Court 
of Kenya pursuant to the provisions of the Increase of Rent and 
Mortgage Interest (Restrictions) Ordinance, 1940, of Kenya, at a 
time before the Increase of Rent (Restrictions) Ordinance, 1949, 
which repealed the Ordinance of 1940 and conferred upon a 
Kent Control Board jurisdiction to try actions for possession, 
had been passed. The Eastern Africa Court of Appeal had 
allowed the appeal to it on the ground that, although proceedings 
were properly begun in the Supreme Court of Kenya, the effect 
of the coming into operation during the course of the proceedings 
of the Ordinance of 1949 was to deprive the Supreme Court of 
any further jurisdiction to hear the case, but the Court of Appeal 
expressed no view as to the appeal on the merits. Before the 
Judicial Committee it was contended for the appellant, inter alia, 
that the Ordinance of 1949 on its true construction did not 
deprive the Supreme Court of jurisdiction, and that the Ordinance 
was not retrospective and had no application to suits begun in 
the Supreme Court before it came into force. 

LorD OAKsEy, giving the judgment of the Board, referred to 
s. 13 (3) of the Interpretation and General Clauses Ordinance of 
Kenya (Laws of Kenya, 1948, c. 1), which provided, intey alia, 
that “‘ where an Ordinance repeals any other enactment, then, 
unless the contrary intention appears, the repeal shall not— 

(e) affect any . .. legal proceedings, . . . and any such 

. legal proceeding . .. may be... continued... as if 
the repealing Ordinance had not been made,’’ and said that the 
provisions of that Ordinance were in accordance with the 
fundamental rule of English law that no statute should be 
construed to have a retrospective operation unless such a 
construction appeared very clearly in the terms of the Act or 
arose by necessary and distinct implication. In their lordships’ 
opinion the appellant’s action was a legal proceeding within the 
meaning of s. 13 (3) and was therefore unaffected by the 
Ordinance of 1949 unless a contrary intention appeared therein, 
and no such contrary intention did appear. The Ordinance of 
1949 contained no section which purported to affect pending 
it had no reference to pending actions and the 


proceedings ; 
Counsel for the respondents had 


appeal must be allowed. 


suggested that the case ought to be remitted to the Court of 
Appeal to pronounce upon the merits, which were decided in 
favour of the appellant in the Supreme Court, but as counsel 
offered no grounds upon which he challenged the findings of the 
trial judge and the suggestion of a remittal was not mentioned 
in the reasons in the respondents’ printed case, their lordships 
The appeal would be allowed and 


were unable to accede to it. 


Where possible the appropriate page reference is given at the end of the note. 


The respondents 


the judgment of the Supreme Court restored. 
below. Appeal 


must pay the before the Board and 
allowed. 
APPEARANCES : 
Wilson & Co.); R. E. 
and Vandyk). 
[Reported by Cuarves Cayton, Esq., Barrister-at-Law] 


HOUSE OF LORDS 


EFFECT OF RETROACTIVE FOREIGN LAW 
CHILD 


costs 


Michael Albery and S. Amerasinghe (T. L. 
Megarry (Herbert Oppenheimer, Nathan 


[3 W.L.R. 972 


MARRIAGE : 
ON VALIDITY OF ENGLISH MARRIAGE: 
NOT LEGITIMATED 


Starkowski (otherwise Urbanski) v. A.-G. 


Lord Morton of Henryton, Lord Tucker, Lord Reid, Lord Asquith 
of Bishopstone and Lord Cohen. 12th November, 1953 


Appeal from the Court of Appeal. 

The parents of the petitioner, who was born in England in 
1949, went through a ceremony of marriage in England in 1950. 
The petitioner’s mother had, however, gone through a previous 
ceremony of marriage in a Roman Catholic church in Austria in 
May, 1945, with another person, both the parties being Poles then 
domiciled in Poland. At that time Austrian law only recognised 
as valid marriages celebrated at civil registries, but by a law 
which came into force in June, 1945, provision was made for 
the validation of other ceremonies by registration. The ceremony 
of 1945 was registered by the Austrian authorities in July, 1949, 
without the knowledge of the wife, who had come to England 
in 1946 and acquired an English domicile. The Court of Appeal, 
affirming Barnard, J., held that as the marriage in England was 
not valid the petitioner was illegitimate. The petitioner appealed. 

Lorp Morton oF HENRYTON said that the Austrian marriage 
ceremony was clearly validated by the laws of that country 
before the marriage in England in 1950 and, therefore, the 
petitioner’s mother must be regarded as having been already a 
married woman when the latter event took place, and the appeal 
must be dismissed. 

Lorp Tucker said that, in the absence of authority, the 
problem was whether a foreign validating Act with retroactive 
effect on the status of persons domiciled outside the legislating 
country should be treated as a law concerning the formality of 
marriage or as a law affecting status. He felt little doubt that 
the former should prevail. The Legislature of this country had 
clearly assumed competence to pass legislation validating 
informal marriages contracted here, irrespective of domicile or 
nationality. It would seem to be in accord with comity and 
with principle that our courts should recognise the validity of 
similar foreign laws dealing with an aspect of marriage, viz., 
formality, which had always been recognised as governed by the 
lex loci celebvationis. He would dismiss the appeal. 

Lorp Reip agreed. The balance of justice and convenience 
was clearly in favour of recognising the validity of such retro- 
spective legislation and the objections to doing so were not 
substantial or founded on any compelling principle. Once it 
was settled that the formal validity of a marriage was to be 
determined by reference to the law of the place of celebration, 
there was no compelling reason why the reference should not be 
to that law as it was when the question arose for decision. 
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Lorp AsguitH oF BisHopsTONE and LorpD CoHEN delivered 
concurring opinions. Appeal dismissed. 

APPEARANCES : H, Heathcote-Williams, Q.C., and George Dobry 
(George & George); J. E. S. Simon, Q.C., and P. Colin Duncan 
(Treasury Solicitor). 


Reported by Miss M. M. H111, Barrister-at-Law] [3 W.L.R. 942 


COURT OF APPEAL 


PRACTICE : JURISDICTION TO HEAR APPEAL ON ORDER 
FOR CUSTODY OF INFANT: INTERLOCUTORY MATTER 
In re Whittle (an Infant) 

Jenkins and Morris, L.JJ. 28th October, 1953 


Appeal from Roxburgh, J. The appeal was heard in camera, 
and is reported, by direction of the court, on the points of 
practice decided. 

Jenkins, L.J., said that the question had been raised whether 
the Court of Appeal had jurisdiction to entertain an appeal in 
proceedings under the Guardianship of Infants Acts, 1886 and 
1925, initiated in a court of summary jurisdiction. After 
consideration of the relevant provisions of the Guardianship of 
Infants Act, 1925, and of the Supreme Court of Judicature 
Act of the same year, and of the relevant provisions in the Rules 
of the Supreme Court, his lordship had no doubt that an appeal 
to the Court of Appeal lay in such cases; and he was fortified 
in this conclusion by the Chief Registrar, who was able to produce 
an order in which a similar appeal had in fact been entertained 
by this court, and who also assured his lordship that he recollected 
at least one other instance of that being done. His lordship 
further said that following Chinchen v. Chinchen [1950] W.N. 22 
the case was rightly treated as an interlocutory appeal. 

Morris, L.J., agreed. 

APPEARANCES: James Comyn (Haslewood, Hare, Shirley Woolmer 
and Co., for E:. J. Watson,Cox & Counsell, Bristol) ; AnthonyA brahams 
(Henry B. Sissmore & Co., for Lawrence Williams & Co., Bristol). 

{Reported by Miss E. DANGERFIELD, Barrister-at-Law] [1 W.L.R. 1405 


MEASURE OF DAMAGES FOR BREACH OF WARRANTY : 
PERFORMANCE OF MACHINE 
Cullinane v. British ‘‘ Rema’’ Manufacturing Co., Ltd. 
xvershed, M.R., Jenkins and Morris, L.JJ. 
28th October, 1953 

Appeal from an official referee. 

The plaintiff purchased a clay pulverising plant from the 
defendants, the defendants warranting that the plant would be 
able to process the plaintiff’s clay at the rate of six tons per hour. 
The plant was made according to specification and was duly 
delivered but it failed to pulverise the clay at the warranted rate. 
The plaintiff claimed damages for the capital expenditure with 
interest, making allowance for the unpaid balance of the purchase 
price and the residual value of the plant and ancillary equipment. 
He also claimed for the loss of profit, deducting from his estimated 
gross receipts at the warranted output, running costs, interest 
on capital, depreciation and maintenance. The loss of profits 
was claimed as from the date of installation until the date of trial, 
approximately three years. The estimated useful life of the 
machine was, however, ten years. The official referee awarded 
the plaintiff the amount claimed in respect of capital loss, except 
for a small deduction, with interest. He also awarded damages 
for loss of profit—but only about half the sum claimed, and from 
that he deducted interest but made no deduction for depreciation. 
The defendants appealed. 

EVERSHED, M.R., and JENKINS, L.J., said that the damages 
awarded by the official referee were excessive and should be 
reduced. Applying the principle stated in Hadley v. Baxendale 
(1854), 9 Ex. 341, as explained by Asquith, L.J., in Victoria 
Laundry (Windsor), Ltd. v. Newman Industries, Ltd. {1949 
2 K.B. 528, the measure of damages was the cost of putting the 
plaintiff in the same position (so far as money could do that) 
as he would have been in if the warranty had been fulfilled. 
He could claim either capital loss due to the breach of warranty 
or, as the plant was to the knowledge of the defendants required 
to perform the particular function to which the warranty related, 
he could claim the business loss which must reasonably be 
supposed to have been in the contemplation of both parties at 
the time they made the contract as being the probable result of 
the breach. These two claims were alternatives, and if he chose 
to claim the capital loss he could only claim the loss of profit 
in so far as it was in excess of that loss, The plaintiff had chosen 
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to limit his claim for loss of profit to three years, but that did not 
entitle him to claim for the capital loss in addition, as he 
admittedly could not have claimed if he had not placed any 
limitation on the profit. He had made allowance for depreciation, 
but in so far as his claim was based on loss of profit, depreciation 
was irrelevant. The capital loss should be deducted from the 
total awarded, and the loss of profit should be calculated up to 
the date of the judgment in the action, that being the period 
claimed, without any deduction for interest. 

Morris, L.J., dissenting, said that the plaintiff was entitled 
to the capital loss suffered and in addition to the net profit which 
he would have earned over the three years to which his claim was 
limited, less an amount representing the appropriate allocation 
which would have been made year by year so as to wipe out the 
purchase price of the plant over the estimated life. 

Appeal allowed. Leave to appeal. 

APPEARANCES: Roy Wilson, O.C., John Megaw, Q.C., and 
Michael Summerskill (Herbert Smith & Co., for Parker, Warskett 
and Chapman, Sheffield) ; W. A. L. Raeburn, O.C., and EF. Falk 
(Kimbers, Williams, Sweetland & Stinson, for Humphries, Kirk 
and Milley, Wareham, Dorset). 

[Reported by Miss E. DANGERFIELD, Barrister-at-Law] [3 W.L.R. 923 
VARIATION OF ORDER FOR ACCESS TO INFANT: 
JURISDICTION OF DIFFERENT COURT 
In re Dankbars (an Infant) 

Evershed, M.R., Jenkins and Morris, L.J J. 
30th October, 1953 

Appeal from Roxburgh, J. 

By an order of a court of summary jurisdiction at Eastbourne, 
Sussex, the custody of an infant was awarded to the mother and 
she was directed to allow the father to have access to the infant 
one half-day in every week. About three months later the father 
applied to a court of summary jurisdiction at Wallington, Surrey, 
asking that the order should be varied, and, in particular, that he 
should be given control of the infant for seven days in every ten 
weeks. The justices varied the order as asked. The mother 
appealed, alleging first that the justices had no jurisdiction to 
vary the order, and secondly, that the order as varied was un 
reasonable and should be discharged. Roxburgh, J., held that 
the justices had jurisdiction and affirmed their order. The 
mother appealed. 

EVERSHED, M.R., said that the justices had jurisdiction to 
vary the order for access by virtue of s. 1 of the Guardianship and 
Maintenance of Infants Act, 1951. That section (when read with 
ss. 5 and 9 of the Guardianship of Infants Act, 1886, as amended by 
ss. 3 and 7 of the Guardianship of Infants Act, 1925), enabled a 
court of summary jurisdiction to vary an order for the custody of 
an infant on the complaint of either parent, provided that at the 
time when the complaint was made either the complainant or the 
respondent resided in the place to which the jurisdiction of that 
court related. The justices had been adV¥ised that jurisdiction 
to vary could be based on s. 53 of the Children Act, 1948, but that 
related only to an order or a part of an order for the payment of 
money, and having regard to Colchester v. Peck {1926| 2 K.B. 366 
and FR. v. Copestake [1927] 1 K.B. 468, which, being affiliation 
cases, were more germane to the present case than Pyqit v. Pratt 
(1927), 43 T.L.R. 523 and Markham v. Markham (1947), 
63 T.L.R. 91; [1946] 2 All E.R. 737, which were maintenance 
cases, it seemed that this was not an “‘ order for the payment of 
money,”’ though his lordship expressly avoided any final conclusion 
on that question. 

Jenkins and Morris, L.JJ., agreed. Appeal dismissed. 

APPEARANCES : James Comyn (Haslewood, Hare, Shirley 
Woolmer & Co., for Mayo & Perkins, Eastbourne) ; Michael 
Hoare (Warmingtons). 


[Reported by Miss E. DANGERFIELD, Barrister-at-Law] [3 W.L.R. 957 


NEGLIGENCE: CHILD AS LICENSEE ON LAND INJURED 
BY ALLUREMENT: CHILD’S KNOWLEDGE OF WRONG- 
DOING: NO NECESSARY IMPLICATION OF KNOWLEDGE 
OF DANGER 
Gough v. National Coal Board 
Singleton, Birkett and Hodson, L.J J 
4th November, 1953 

Appeal from Finnemore, J. 

The defendants operated a colliery tramway which ran over 
their land through a mining village with houses on both sides. 
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It was unfenced and unguarded, and unattended journeys of slow- 
moving trucks passed up and down the track at frequent intervals, 
being worked by an engine at the top of an incline. For many 
years the public had been tacitly permitted to cross the track, 
and children played near it, and sometimes rode on the trucks, 
though that practice was not tolerated by the defendants, who 
knew of it. The infant plaintiff, aged six and a half years, rode 
on a truck and was severely injured while trying to jump off. 
He brought an action, by his father, alleging negligence against 
the defendants. At the hearing he admitted that he knew that 
he was not supposed to play on the trucks and that his father 
would punish him if he did so. The trial judge found that the 
infant was a licensee over the whole of the land. He held that the 
tramway was an allurement which the defendants were under a 
duty to protect, and that the infant’s knowledge that he was 
doing wrong made no difference because he was too young to 
appreciate the real danger; and he gave judgment for the 
plaintiffs. The defendants appealed. 

SINGLETON, L.J., said that this child was on the track with the 
defendants’ permission and was doing something they might have 
anticipated that he or any other boys would do. The authorities 
showed that if an occupier allowed children of tender years on his 
land, and he had on it something which was, to his knowledge, 
attractive to them and which was dangerous, he must take 
reasonable care to protect them from the danger. What was 
reasonable care depended on a number of circumstances, including 
the age of the children, which was perhaps the most difficult. 
A child might know that he ought not to do something. It did 
not follow that he appreciated the danger or likely consequence 
of his doing that which he ought not to do. Finnemore, J., 
had said that he could think of few things more likely to tempt 
small boys than a slow-moving set of trams, and that it had 
always been a very real allurement to them. His judgment 
showed that he did not consider that the defendants had taken the 
steps which they ought to have taken ; and that the plaintiff did 
not appreciate the real danger of what he was doing. The court 
should not interfere with those findings. The appeal should be 
dismissed. 

Birkett, L.J., agreed. It did not follow that since the boy 
knew that he was disobeying his father’s warning of danger he 
must have had knowledge of some danger. 

Hopson, L.J., also agreed. In the light of the evidence the 
argument that the boy was a trespasser ab initio and never became 
a licensee because he went on to the line to play could not prevail, 
for the license to go on the land was general and was not limited 
to crossing the line for specific purposes. The judge’s finding 
that the child was a licensee should be upheld. As for the 
contention that the children, being licensees on the land, became 
trespassers the moment they climbed on the truck, that would, 
if upheld, destroy the whole doctrine of allurement to children. 
Once a child was a licensee on the land, the question of trespassing 
on an object on the land did not arise. The trap would often 
be an object on the land, and the licence to go on the land could 
not be taken to exclude the very thing which was a concealed 
danger for children. Finally, the defendants’ argument that 
there was no trap because the child had been warned of the danger 
and knew he would be punished was answered by the judge 
who said that the child was not old enough to appreciate the real 
danger. Once achild was lawfully on the land and the allurement 
was there, it was the knowledge of the danger, not of the error 
of his conduct, which was material. Appeal dismissed. 

APPEARANCES: H. V. Lloyd-Jones, QO.C., and Norman Francis 
(D.H. Haslam, for W.H. F. Barklam, Cardiff) ; H. Edmund Davies, 
Q.C., and Alun Davies (Theodore Goddard «& Co., for Morgan, 
Bruce and Nicholas, Pontypridd). 


{Reported by Miss M. M. Hitt, Barrister-at-Law] [3 W.L.R. 900 


LANDLORD AND TENANT: SHED FOR STORAGE OF 
MILK BOTTLES: WHETHER A “ SHOP” 


Deeble v. Robinson 


Somervell, Denning and Romer, L.JJ. 10th November, 1953 


Appeal from Doncaster County Court. 

The applicant applied under s. 10 (2) (c) of the Leasehold 
Property (Temporary Provisions) Act, 1951, for the grant of a 
new tenancy of certain premises which he leased, on the ground 
that a separate part of the premises, namely, a shed used to 
store milk bottles, a refrigerator, and other articles in connection 
with his milk round, was a ‘“‘ shop ’”’ and occupied for the purpose 
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of retailing milk. The applicant ran a milk round, delivering 
to customers at their houses some seventy-five gallons a day. No 
milk was sold at the shed. By s. 20 of the Act of 1951: ‘‘* Shop’ 
means premises occupied wholly for business purposes, and so 
occupied wholly or mainly for the purposes of a retail trade or 
business.’’ The county court judge held that the shed was not 
a shop within the meaning of the Act and dismissed the 
The applicant appealed. 

SOMERVELL, L.J., said that the shed was plainly not a shop 
in the ordinary meaning of the word, but it was said that it 
fell within the definition in s. 20. That definition had to be 
read in the context of the Act. The expression “ the retail 
trade or business carried on in the shop”’ in s. 10 (2) and (4) 
was difficult to reconcile with a definition which made “ shop ”’ 
include premises in which the retail trade or business was not 
carried on. Further, plain words were necessary to interfere 
with common-law or contractual rights, and the shed in question 
was not plainly covered by the relevant sections. The appeal 
should be dismissed. 

Romer, L.J., agreeing, said that the language of the Act envisaged 
premises on which, and not from which, a retail trade or business 
was being carried on. Where the retail trade or business consisted 
in selling goods, the premises were not a “‘ shop ’’ for the purposes 
of the Act unless the goods (at all events in the main) were sold 
to customers on the premises themselves. That had been the 
view of Jenkins, L.J., in the Ve-Ri-Best case [1953] 1 Q.B. 318. 

DENNING, L.J., dissenting, said that the shed was not a ‘“‘ shop ” 
in the ordinary sense, but it was covered by the definition. *‘The 
purposes of a retail trade or business ’’ included not only the 
actual selling of the goods, but buying and storing and other 
ancillary things necessary for carrying on the business. When 
Parliament had expressly enacted a definition of ‘‘ shop,” it 
was not open to the courts to say that it meant something else, 
or to cut down its statutory meaning by reference to its popular 
meaning. Appeal dismissed. Leave to appeal. 

APPEARANCES: J. F. Drabble, O.C., and H. S. Pears (Corbin, 
Greenery & Cook, for Dawson & Burgess, Doncaster) ; A. S. Orr 
and W. Greenwood (Sharpe, Pritchard & Co., for Ernest Briggs 
and Co., Doncaster). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] 
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NEGLIGENCE: SOLICITOR CONSULTED ON WORKMEN'S 
COMPENSATION PAYMENTS: NO ADVICE GIVEN ON 
CLAIM AT COMMON LAW 


Griffiths v. Evans 
Somervell, Denning and Romer, L.JJ. 
10th November, 1953 


Appeal from Croom-Johnson, J. 

A workman suffered an accident in the course of his work 
which resulted in seyere injuries and a partial disablement. 
From the time of the accident weekly payments under the 
Workmen’s Compensation Acts were made to him by his 
employers, whose negligence or breach of statutory duty were 
admitted, for the present purposes, to have caused the accident. 
Some five months later the workman consulted a solicitor on the 
ground that he feared a reduction in his weekly payments of 
workmen’s compensation. The solicitor advised him as to his 
claim under the Workmen’s Compensation Acts and continued 
so to advise him. At no time did it occur to him to advise as to 
the alternative right to damages at common law. The workman, 
some three years after the first consultation, withdrew his papers 
and consulted another solicitor. He then learned for the first 
time of his right to claim damages at common law and brought 
an action against his former solicitor on the ground that by 
reason of negligent failure to consider or advise as to the right 
to claim damages at common law the workman would be held 
to have elected to accept his remedy by exercising his option 
under s. 29 of the Workmen’s Compensation Act, 1925, and 
have thus lost his right of action at common law against his 
employers. Croom-Johnson, J., dismissed the action, and the 
workman appealed. 

SoMERVELL, L.J., said that the plaintiff had informed the 
defendant that his injury had been caused by the breaking of the 
wire rope of a lift, and that that information should have put the 
defendant on inquiry, so that he ought to have considered the 
question of a claim under the Factories Act or at common law. 
The defendant had said in evidence that that question did not 
come into his mind because the plaintiff was merely raising the 
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question of some possible interference with his weekly payments. 
In considering the question of negligence, it was relevant to 
consider the somewhat unfortunate history of the judicial decisions 
under s. 29 (1) of the Workmen’s Compensation Act, which 
imposed an election on claimants between proceeding under the 
Act and proceeding at common law. In Young v. Bristol 
Aeroplane Co., Ltd. {1946) A.C. 163 the House had considered, 
obiter, whether the receipt by a workman of compensation, before 
knowledge of his right to elect between his remedies, barred his 
right at common law, and decided by three to two that it did not. 
The majority opinion was applied by the Court of Appeal in 
Leathley’s case 1946, K.B. 579 as overruling the earlier case of 
Selwood {1940 1 K.B. 180, which had decided the contrary. 
The question of negligence was difficult. The defendant, being 
now wise after the event, might well reproach himself for not 
having gone outside the question put to him and made inquiries 
as to the accident generally. The variety of questions with which 
a solicitor had to be familiar increased annually. It was a 
border-line case, but the plaintiff had not satisfactorily made 
out a case of negligence. 

KomMeER, L.J., agreeing, said that the accepted evidence was 
that the plaintiff consulted the defendant solely regarding an 
anticipated reduction in his weekly compensation payments, 
and later, as to a redemption of such payments, and that the 
plaintiff never asked the defendant to advise generally as to his 
rights. The question so raised by the plaintiff was dealt with by 
s. 12 of the Act of 1925. It was a difficult question, which had 
given rise to many reported cases, and occupied no fewer than 
sixteen pages in the thirty-seventh edition of ‘‘ Willis.”’ It could 
not be said of the defendant that he was negligent in not applying 
his mind to another, and totally different, field as well. 

DENNING, L.J., dissenting, said that the defendant, having 
heard of the breaking of the wire rope, should have considered 
whether the plaintiff had a claim at common law; the first 
question which he should have asked himself was: ‘‘ What is 
the man’s legal position? ’’ It was not right for a solicitor to 
escape liability by saying: ‘‘ You only consulted me about 
workmen’s compensation; not about common-law damages.”’ 
The plaintiff could not be expected to know the legal distinction 
between compensation and common-law damages; it was for 
the defendant to know it and advise accordingly. If Medcalf 
v. Samuel Jones & Co., Ltd. {1951| 1 T.L.R. 832 was right in 
principle, which it appeared to be, the defendant’s action in 
claiming compensation bound the plaintiff, so that he could no 
longer sue at common law. In that case Lord Goddard, C.]., 
had said : ‘* Where a workman who has sought legal advice puts 
forward a claim through his solicitor for compensation and 
accepts it, he cannot afterwards say that he did not know of the 
option and claim damages.”’ Barry, J., in an unreported case, 


had put the same view most cogently. Appeal dismissed. 
APPEARANCES: Ryder Richardson, O.C., and J. Garrard 


(W.H. Thompson) ; E. W. Eveleigh and O. B. Popplewell (William 
Charles Crocker). 
{Reported by F. R. Dymonp, Usq., Barrister-at-Law] {1 W.L.R, 1424 


CHANCERY DIVISION 
SETTLEMENT: COVENANT TO SETTLE AFTER- 
ACQUIRED PROPERTY: NO RELIEF IN EQUITY AFTER 
FULFILMENT OF COVENANT 
In re Adlard; Taylor v. Adlard 
Vaisey, J. 12th November, 1953 
Adjourned summons. 


By settlements made in 1918, a settlor settled certain funds 
on three daughters, then unmarried, for life, with the usual powers 
of appointment, gifts over in the usual form to the children 
of the daughters in default of appointment, and further gifts 
over or on intestacy in default of issue of the daughters. Each 
settlement contained a covenant by the daughter to settle 
after-acquired property on the trusts of the settlement, but it 
was declared that it should not be obligatory on the trustees to 
ensure that the daughters’ after-acquired property was so settled. 
The daughters married, and two of them had issue surviving 
at the material time. In the course of time, under various 
dispositions made by the settlor and his wife, the daughters 
became entitled to certain “ after-acquired property,’’ none of 
which was for a time vested in the trustees of the settlements. 
After the death of their parents, the daughters wished to secure 
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for themselves their shares in their parents’ later dispositions ; 
and, believing that the covenants to settle after-acquired property 
were enforceable, they concurred in schemes by which that 
property was vested in the trustees of the settlements. The 
summons raised the question whether the daughters, in the events 
which had happened, could claim the after-acquired property, 
free from the covenants for settlement. 

VaisEy, J., said that it might well be that the covenants 
might not have been enforceable if it had been necessary to 
invoke the assistance of the court to enforce them; but the 
question was whether, after having allowed the after-acquired 
property to be settled under perfectly valid trusts, the daughters 
could recover it out of the hands of the trustees. It was difficult 
to see what equity they had to do so. It was true that the 
voluntary assignment of an expectancy, even though under seal, 
was not enforceable in equity (In re Ellenborough {1903) 1 Ch. 
697). But in In ve Bowden {1936) Ch. 71 a settlor in 1868 made 
a voluntary settlement of property accruing on her father’s 
death, and his executors in 1871 to 1874 transferred her share 
to the trustees. In 1935 she sought to recover that share from 
the trustees. It was held that her trustees had received the 
funds under a valid and uarevoked authority, and no assistance 
had been required from a court of equity so to vest the funds, 
as in In ve Ellenborough, supra. 1t made no difference in the 
present case that the period was far shorter. The daughters 
had enjoyed the income of the settlements too long to claim now 
to set aside the covenants which they had made. There would be 
a declaration that the respective shares of after-acquired property 
were subject to the trusts of the respective settlements, and that 
the trustees ought to retain such shares on the said trusts. 
Declaration accordingly. 

APPEARANCES: L. H. L. Cohen; R. Jennings, Q.C., and 
W. A. Bagnall; J. N. Gray, Q.C., and W. F. Waite (Stanley 
Attenborough & Co. ; Haslewood, Hare, Shirley Woolmer & Co., 
for W. H. Hadfield & Son, Farnham). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law) [3 W.L.R. 914 


QUEEN’S BENCH DIVISION 


LIVERPOOL ASSIZES 
SHIPPING: CONSIGNMENTS INTER-MIXED: DUTY OF 
MASTER-PORTER TO APPORTION RATEABLY AMONG 
CONSIGNEES 
Gill & Duffus (Liverpool), Ltd. v. Scruttons, Ltd. 
Glyn-Jones, J. 11th June, 1953 

Action. 

The regulations of the Mersey Docks and Harbour Board 
require that all cargo discharged from a vessel in the port shall 
be received by a licensed master-porter, whose duty it is to deliver 
the goods when unloaded to the consignees. The defendants, 
who were licensed by the harbour board as a _ master-porter, 
were employed as stevedores to unload a cargo of chestnuts 
in bags consigned to the plaintiffs and two other firms. Some of 
the bags had burst so that the consignments had become mixed. 
The cargo was unloaded on to the quay, the ‘ mixed-loose ”’ 
being piled separately. Workmen employed by the other two 
firms were allowed by the defendants to re-bag a proportion of 
the ‘“ mixed-loose’’ and take delivery of them. During this 
time, the plaintiffs had been waiting for the authority of their 
insurers to have their share re-bagged and to take delivery. 
When this authority was finally obtained and the plaintitfs 
took delivery, it was found that their proportion was considerably 
less than that received by the other two firms. Accordingly, 
they brought this action claiming damages from the defendants 
as master-porter. 

GLyN-JoNEs, J., said that it was not unreasonable of the 
plaintiffs to wait until their insurers had surveyed the damage 
before giving instructions to the defendants as to the disposal 
of the goods and they had not thereby forfeited their rights to 
the performance by the defendants of their duty. As to the 
defendants’ duty as master-porter, the plaintiffs contended that 
the defendants were in the position of a trustee of the “ mixed- 
loose ’’ for each of the consignees to the extent of his prospective 
proportion thereof and that he must equitably apportion it 
between them. The defendants, on the other hand, contended 
that the master-porter was a bailee and that the bailee of goods 
for tenants in common had no duty to apportion the goods 
between them and if one of the tenants in common demanded the 
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delivery of the whole of the goods the bailee was compelled to 
deliver them up. In his (his lordship’s) view, if a shipowner 
was compelled by the regulations to deliver the cargo to the 
master-porter rather than to the consignee direct, then in respect 
of the goods which actually come into his hands the master- 
porter ought to be under an obligation to distribute them among 
the consignees in the same way as it would have been the ship- 
owner’s duty to do if he himself had made delivery. In the 
present case, on the authorities, it would have been the ship- 
owner’s duty to apportion the ‘‘ mixed-loose ’’ rateably between 
those consignees who had elected to treat themselves as tenants 
in common. In these circumstances, the law imposed on the 
master-porter a duty to act fairly and to apportion between 
the consignees the ‘‘ mixed-loose’’ which had come into his 
hands. Judgment for the plaintiffs. 


APPEARANCES: FE. Wooll, Q.C., and G. W. G. Jones 
(G. H. Hindley & Co., Liverpool); H. I. Nelson, Q.C., and 
R. S. Nicklin (Weightman, Pedder & Co., Liverpool). 

[Reported by J. D. Pennincton, Esq., Barrister-at-Law) [1 W.L.R. 1407 


CHARTERPARTY: CARGO TO BE LOADED AT RATE OF 
150 TONS “PER AVAILABLE WORKABLE HATCH PER 
WEATHER WORKING DAY ” 


Compania de Navigacion Zita, S.A. v. Louis Dreyfus et Compagnie 
Devlin, J. 9th November, 1953 
Special case stated by an umpire. 


By a charterparty it was agreed between shipowners and 
charterers that a ship should proceed abroad and load a full 
cargo of barley for the United Kingdom. By cl. 5: ‘‘ Cargo 
to be loaded and stowed free of expense to owners at an average 
rate of not less than 150 metric tons per available workable hatch 
per weather working day (Sundays and holidays excepted), 
provided vessel can receive at this rate.’” Despatch money was 
payable to the charterers in respect of lay time saved in loading 
and discharging. The ship had five holds, of different capacities, 
each served by one hatch and loaded at two ports. At the 
first port, all five hatches were available, and full time was worked, 
two holds being filled. At the second port, of the three hatches 
then available, one was filled before the other two. Despatch 
money becume payable to the charterers, but a dispute arose as 
to the basis of calculation. The charterers conténded that the 
lay time should be calculated by dividing by 150 the largest 
quantity of cargo loaded into any hold, on which basis they were 
entitled to £487 despatch money. The owners contended that 
lay time should be calculated by the number of workable hatches ; 
if five were available, the rate should be 750 tons per day and so 
on pro vata. The difference between the parties as to the despatch 
money payable was £171. The umpire made an award in favour 
of the owners. 

DEVLIN, J., said that the object in fixing lay days and providing 
for demurrage and despatch money was to penalise dilatoriness 
and to reward promptitude in loadings, and a fair and accurate 
way of computation was to fix a daily rate of loading; in the 
present case, a rate per hatch per day. ‘‘ Workable’’ meant a 
hatch not yet full (The Sandgate (1929), 35 Com. Cas. 221). 
If all went smoothly, loading time would be the time to load the 
largest hold, so that in the view of the charterers the rate of 
loading applicable to the computation of despatch money would 
be progressively reduced as the holds were successively filled 
(The Sandgate, supra). The owners said that that case was mis- 
conceived, as it assumed (a) that the holds would be always 
available ; and (b) that they would all be loaded at the same rate 
at the same times ; it could not be assumed that all holds would 
be loaded at the same rate, and regard must be had to what the 
respective rates of loading actually were. The overwhelming 
objection to that construction was, that the number of lay days 
depended on the way the charterers chose to load ; there was no 
way of distinguishing between excusable delay and wanton delay, 
and that would defeat the whole object of the clause. In view of 
the paramount object of the clause, to penalise or reward the 
charterers, a literal construction would not satisfy the test of 
unambiguity laid down by the authorities. But the owners’ 
fundamental error was treating cl. 5 as laying down a method of 
loading, whereas it was setting a standard above which there was 
a bonus and below which there was a penalty. The clause did 
not compel the charterers to load all the holds together. The 
clause had remained in existence for twenty years since The 
Sandgate, supra, and the charterer’s contention was in accord 
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with the judgment of Hill, J., in that case. Judgment for the 


charterers. 
APPEARANCES: E. Roskill, Q.C., and T. G. Roche (Richards, 
Butler & Co.) ; M. Kerr (Holman, Fenwick & Willan). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1399 


JURISDICTION OF INDUSTRIAL DISPUTES TRIBUNAL : 
REFERENCE OF QUESTION WHETHER EMPLOYER BOUND 
BY NATIONAL TERMS: ‘“ ISSUE,’? NOT DISPUTE 
R. v. Industrial Disputes Tribunal; ex parte Technaloy, Ltd. 
Lord Goddard, C.J., Sellers and Havers, JJ. 8th October, 1953 

Application for order of prohibition. 


Employers and the union in the iron foundry trade made an 
agreement whereby a rise was granted to all workers in the 
union by employers who were members of the employers’ 
federation. The agreement also concerned how the length of 
holidays was to be calculated. The applicants, Technaloy, Ltd., 
refused to give their workmen who were trade union members 
this rise as they alleged that they were already paying a wage 
which was at least equal to and in some cases in excess of the 
wage which other iron foundries were paying, even with the 
addition of the rise. On 4th December, 1952, the Minister of 
Labour referred to the tribunal as a “‘ dispute’ the workmen’s 
claim that their employers should implement their agreement 
with the union. The tribunal heard the case and made their 
award, which was later quashed by the divisional court as it 
was bad on its face: the tribunal, in purporting to decide in 
favour of the men, gave an increase of wages retrospective 
beyond the date which the Industrial Disputes Order, 1951, 
allowed. The tribunal gave notice to the parties that they 
proposed to start again on the same reference and the applicants 
sought an order of prohibition to prohibit the tribunal from 
further proceeding on the reference. The order was sought on 
two grounds: first, that there never was a dispute between the 
workmen and the employers; and, secondly, that if there 
was anything in the nature of a difference, it was by the terms 
of the Industrial Disputes Order, 1951, an “‘ issue’’ and not a 
“* dispute.” 

Lorp Gopparp, C.J., said that at the material time there 
was a prevailing ‘‘ difference ’’ between the applicants and their 
workmen. It seemed clear to the court that the difference 
between the parties was whether the applicants should obey 
the national terms and conditions which had been negotiated 
between the two big organisations. The case, therefore, fell 
exactly within para. (6) of art. 2 of the Order of 1951, and should 
accordingly have been referred to the tribunal as an “ issue ”’ 
and not as a “ dispute.”” The position was the same as that 
which arose in R. v. Industrial Disputes Tribunal; Ex parte 
Practical Banking, Ltd. [1952] 2 Q.B. 662. Nobody denied that 
if there was an issue there was a dispute, but as a matter of 
construction the order meant to distinguish between disputes 
and issues. An issue should be referred as such, with the result 
that art. 9 would apply. As the matter had been referred to 
the tribunal as a ‘‘ dispute ’”’ when it should have been referred 
as an “‘ issue,”’ the order of prohibition must go. SELLERS and 
Havers, JJ., agreed. Application granted. 

APPEARANCES : F. W. Beney, Q.C., and Neil Lawson (Hardman, 
Phillips and Mann); D. N. Pritt, Q.C., and D. J. Turner- 
Samuels (W. H. Thompson) ; S. B. R. Cooke (Solicitor, Ministry 
of Labour and National Service). 


[Reported by Miss Sue1La Coson, Barrister-at-Law] [1 W.L.R. 1418 


ADMISSIBILITY OF EVIDENCE: PLAINTIFF’S ORIGINAL 
WRITTEN STATEMENT AFTER ACCIDENT LOST: COPY 
INADMISSIBLE IN EVIDENCE AFTER PLAINTIFF’S DEATH 
Bowskill v. Dawson and Another 
National Provincial Bank, Ltd. v. Dawson and Another 
Devlin, J. 2nd November, 1953 

Action. 

A collision occurred between a motor car which was driven by 
the plaintiff and a motor cycle. Shortly after the collision, in 
which the motor cyclist was killed, the plaintiff made a statement 
which was taken down in writing by a police inspector and signed 
by the plaintiff. On the next day a police sergeant made a 
typewritten copy of the statement. The plaintiff brought an 
action against the defendants, the administrators of the deceased 
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motor cyclist’s estate, claiming damages for the loss and expense 
which he alleged was caused by the motor cyclist’s negligence ; 
and the defendants counter-claimed for damages under the Fatal 
Accidents Acts and the Law Reform (Miscellaneous Provisions) 
Act, 1934. The plaintiff died shortly before the hearing of the 
action, and counsel on his behalf sought to tender in evidence 
the copy of the statement as the original had been lost. That 
was objected to by counsel appearing for the defendants on the 
ground that such evidence was inadmissible under the terms of 
s. 1 of the Evidence Act, 1938. By s. 1 (1) of the Evidence Act, 
1938: “‘ In any civil proceedings where direct oral evidence of a 
fact would be admissible, any statement made by a person in a 
document and tending to establish that fact shall, on production 
of the original document, be admissible as evidence of that 
fact . . .’’ Subsection (2) provides: ‘‘ In any civil proceedings, 
the court may, . . . if having regard to all the circumstances of 
the case it is satisfied that undue delay or expense would otherwise 
be caused, order that such a statement as is mentioned in subs. (1) 
of this section shall be admissible as evidence . . .; (b) notwith- 
standing that the original document is not produced, if in lieu 
thereof there is produced a copy of the original document . 
certified to be a true copy . . 

DEVLIN, J., said that the words of the statute, ‘“‘ on production 
of the original document,’’ meant that the original document 
itself must be produced. The Act was doing something which 
made admissible a document which would not at common law 
be admissible, and therefore its provisions must be strictly 
followed. The only qualification, therefore, to the words 
“ original document ’’ that could be introduced must be found 
not in the common law but from the Act itself. The condition 
which subs. (2) required to be satisfied before a copy could be 
produced was that the court should, having regard to all the 
circumstances of the case, be satisfied that undue delay or expense 
would otherwise be caused. It was not therefore a proviso which 
was designed to be some substitution for the common-law rule 
as to secondary evidence of lost documents ; it required the court 
to be satisfied that undue delay or expense would otherwise be 
caused, and therefore implicitly required that the original 
document was in existence, and the only question that arose was 
whether it was not an unnecessary delay or expense to have it 
produced. The statute probably had in mind the very common 
provision that where original documents were in the custody of 
a bank or public authority, and it was inconvenient for them to 
be brought to court, a certified copy would be accepted instead. 
In his opinion, the Act did not allow the admission of a copy such 
as the one in question in substitution for a lost document. 

APPEARANCES: FR. Marven Everett, Q.C., and H. Tudor Evans 
(E. P. Rugg & Co.); W. A. Fearnley- Whittingstall, Q.C., and 
P. O’Connor (William Easton & Sons). 


[Reported by Miss Sueita Coson, Barrister-at-Law.] [3 W.L.R. 969 


PRACTICE NOTE (JUSTICES’ CLERKS) 
16th November, 1953 


Lorp GopparD, C.J., at a sitting of the Divisional Court, 
said that in three recent cases the court had had to consider 
when and for what purposes it was proper for a clerk to justices 
to accompany them when they retired to consider their decision, 
or to remain in their room while the case was under consideration. 
It was evident that there was uncertainty in the minds of 
magistrates, and some degree of misunderstanding as to the 
effect of what was said in R. v. East Kerrier Justices; ex parte 
Mundy [1952] 2 Q.B. 719, R. v. Welshpool Justices; ex parte 
Holley [1953] 3 W.L.R. 583 and FR. v. Barry (Glamorgan) Justices ; 
ex parte Kashim {1953} 1 W.L.R. 1320. He would endeavour 
to clear up this matter and had the authority of the Lord 
Chancellor to say that he concurred in the statement about to 
be made, as did all the judges who were parties to the decisions. 
There were two questions which arose. The first was on what 
matters might justices consult their clerk. The second was, in 
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what manner should they consult him. On the first question 
it was clear that they might seek his advice on questions of 
law or of mixed law and fact, and also on questions regarding 
the practice and procedure of the court. There were other 
matters on which justices might require the assistance of their 
clerk and on which they were entitled to ask his advice, such 
as, what were the sentences which had been imposed by their 
bench or by neighbouring benches in respect of similar offences 
to that which they were trying. It was most desirable that 
penalties for such matters as obstruction by vehicles, lack of 
lights and other what may be called public order offences should 
have some degree of uniformity. Moreover, it would be proper 
for the clerk himself to call the attention of the justices to the 
fact, if they did not appear to be already aware of it, that a 
question of law did or might arise. It would then be for them 
to consider whether they wanted his further advice on that 
question. In no circumstances, however, might they consult 
their clerk as to the guilt or innocence of the accused so far as 
it was simply a question of fact, but if a question arose as to the 
construction of a statute or regulation they might consult him 
on whether the facts found by them constituted an offence, 
because that would be a question of mixed law and fact. They 
might also properly ask the clerk to refresh their memory as 
to any matter of evidence which had been given. They could 
take with them or send for any note the clerk may have taken, 
and if there was anything in the note which needed elucidation, 
or if they thought that something had been omitted or wrongly 
taken down, it would be perfectly proper for them to consult 
him. They must not ask his opinion as to the sentence which 
they ought to impose, but they might ask for information as 
to the sentences imposed for comparable offences, and they 
most certainly might consult him on what penalties the law 
allowed in any particular case if they did not already know it, 
and on any consequential matters that might follow on conviction. 
One obvious instance would be, with regard to certain motoring 
offences, whether reasons which they were prepared to give 
could amount to special reasons for not disqualifying a driver 
according to the decisions of this court on that subject. They 
might also want to know whether it was a case in which they 
could require sureties for good behaviour in addition to imposing 
a penalty. As regards the manner in which justices might 
consult their clerk, the court made it clear in the East Kerrier 
case (supra) that the decision of the court must be the decision 
of the justices and not that of the justices and their clerk, and 
that if the clerk retired with the justices as a matter of course 
it was inevitable that the impression would be given that he 
might influence them as to the decision or sentence or both. 
A clerk should not retire with his justices as a matter of course, 
nor should they attempt to get round the decisions referred to 
merely by asking him in every case to retire with them or by 
pretending that they required his advice on a point of law. 
Subject to that it was in the discretion of the justices to ask 
their clerk to retire with them if in any particular case it had 
become clear that they would need his advice. If, in the course 
of their deliberations, they found that they needed him, they 
could send for him. On that matter it should be stressed that 
if the clerk did retire with the justices or was sent for by them, 
he should return to his place in court as soon as he was released 
by the justices, leaving them to complete their deliberations in 
his absence and to come back into court in their turn. He wished 
to add that the rulings which the court had given on the subject 
derived from and were really part of the rule so often emphasised, 
that justice must not only be done but must manifestly appear 
to be done, and if justices bore that in mind he felt sure that 
they would have no difficulty in loyally following the decisions 
of the court. He would add that the rulings of the Divisional 
Court did not apply to justices when exercising jurisdiction in 
matrimonial cases, as they were then subject to the directions 
and control of the Probate, Divorce and Admiralty Division. 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1416 


OBITUARY 


Mr. K. BALL 
Mr. Kenard Ball, retired solicitor, of Hastings, 
18th November, aged 90. He was admitted in 1886. 
Mr. H. F. F. FARRER 


Mr. Hugh Frederick Francis Farrer, solicitor, of Lincoln’s Inn 
Fields, died on 17th November, aged 52. He was admitted 
in 1926. 


died on 


Mr. H. H. HARE 


Mr. Herbert Hamilton Hare, Barrister-at-Law, died recently 
in Dublin, aged 59. For a number of years he was editor of the 
Irish Law Times and Solicitors’ Journal. 


Mr. W. MARRIOTT 


Mr. William Marriott, retired solicitor, of Harrogate, died on 
20th November, aged 87. 


He was admitted in 1890. 
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November 28, 1953 


The following Bill received the Royal Assent on the 
19th November :— 
Regency 
HOUSE OF LORDS 
PROGRESS OF BILLS 


Read First Time : 
National Museum of Antiquities of Scotland Bill [H.L.] 
17th November. 
To provide for the establishment of a Board to manage the 
National Museum of Antiquities of Scotland and to amend the 
provisions of the National Galleries of Scotland Act, 1906, 
relating to the constitution of the Board constituted thereunder. 


Read Second ‘Time : 
Licensing (Seamen’s Canteens) Bill [H.L.] | 18th November. 
Protection of Birds Bill [H.L.] {17th November. 
Regency Bill [H.C.] {17th November. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time : 
Animals (Cruel Poisons) Bill [H.C.] ISth November. 
To prohibit the killing of animals by strychnine or other cruel 
poisons ; to amend the Pharmacy and Poisons Act, 1933; and 
for purposes connected therewith. 
Armed Forces (Housing Loans) Bill [H.C.] (18th November. 
To extend the Armed Forces (Housing Loans) Act, 1949. 


Coroners Bill [H.C.] sth November. 

To amend the law as to the fees and allowances payable by 
coroners to witnesses, to persons summoned to attend as witnesses 
and to medical practitioners making post mortem examinations 
by the coroner’s direction or at the coroner’s request. 


Hill Farming Bill [H.C.] 20th November. 
To amend s. 10 of the Hill Farming Act, 1946, and to provide 
for the ~egistration of conditions applied to cottages under that 
section. ‘ 
Hire-Purchase Bill [H.C.] (18th November. 
To extend the application of the Hire Purchase Act, 1938, and the 
Hire-Purchase and Small Debt (Scotland) Act, 1932, and to make 
further provision as to postponed orders for specific delivery of 
goods under the said Act of 1938. 
Industrial and Provident Societies (Amendment) Bill [H.C.] 
[18th November. 
To amend the Industrial and Provident Societies Acts, 1893 
to 1952. 
Juries Bill [H.C.] {18th November. 
To amend the provisions of the Juries Act, 1949, as to payments 
in respect of jury service. 
Law Reform (Limitation of Actions, &c.) Bill [H.C.] 
(18th November. 
To assimilate, in certain respects and subject to certain 
exceptions and special provisions, the law applicable to proceedings 
against public authorities (including the Crown) and_ persons 
acting in pursuance or execution or intended execution of 
enactments to that applicable in other cases ; to amend the law 
as to the time limited for bringing legal proceedings and as to 
the survival of causes of action against the estates of deceased 
persons ; and for purposes connected with the matters aforesaid. 
Licensing (Airports) Bill [H.C.] {18th November. 
To exempt international airports from the restriction on the 
times at which intoxicating liquor may be sold or supplied. 
Marriage Act, 1949 (Amendment) Bill [H.C.] 
{18th November. 
To amend the requirements of the Marriage Act, 1949, relating 
tc marriages in registration districts in which neither party to 
the marriage resides. 
Marriage (Certificates of Medical Examination) Bill [H.C.] 
(18th November 
To make it compulsory for the exchange of certificates of 
medical examination between persons before marriage. 
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Ministers of the Crown (Fisheries) Bill [H.C.] 
ISth November 
To provide for the establishment of a Parliamentary Secretary 
to the Minister of Agriculture and Fisheries with special responsi 
bility for fishery ; and for purposes connected therewith. 
National Insurance (Small Incomes) Bill [H.C.] 
Isth November 
To amend s. 5 of the National Insurance Act, 
to permit the crediting of contributions for all purposes to an 
insured person exempted from liability to pay contributions on 
the ground of small income. 
Pool Betting Bill [H.C.] ISth November 
To regulate the disposal of moneys and to provide for the 
publication of certain accounts and information in connection 
with pool betting; to permit ready money bets in certain 
circumstances by way of pool betting conducted by post and in 
that connection to repeal the Ready Money Football Betting 


1946, so as 


Act, 1920, and to restrict the application of the Betting Act, 
1853; and for purposes connected therewith, 
Protection of Animals (Amendment) Bill [H.C.] 
IsSth November 


To extend the powers of the courts to disqualify for having 
custody of animals persons convicted of cruelty to them and to 
increase the maximum fine for offences of cruelty to animals ; 
and for purposes connected therewith. 

Protection of Animals (Anaesthetics) Bill [H.C.] 

IS8th November 

To repeal the Animals (Anaesthetics) Act, 1919, and to extend 
the provisions of the Protection of Animals Acts in relation to 
the performance of operations on animals. 


Protection of Birds Bill [H.C.] [sth November. 
To amend the law relating to the protection of birds 
Representation of the People (St. Albans) Bill [H.C.] 
IsSth Novembet 
To amend the law with respect to the conduct of parliamentary 
elections in the St. Albans Division of Hertfordshire 
Safety in Employment (Inspection and Safety Organisation) 
Bill [H.C.] ISth November 
To ensure the representation of employees in the establishment 
and maintenance of standards and conditions of safety and 
health in employment ; and for the national co-ordination and 
co-operation of interested parties in matters of occupational 
safety and health 
Salmon and Freshwater Fisheries (Protection) Bill [H.C.] 
IsSth November 
To amend the law in regard to the protection of salmon and 
freshwater fish in England and Wales ; and for purposes connected 
therewith. 
Slaughter of Animals (Amendment) Bill [H.C. | 
I8th November. 
To implement certain recommendations of the Committee of 
Inquiry into the Slaughter of Horses, and otherwise to amend 
the enactments relating to the slaughter of animals. 


kkead Second Time : 
Cotton Bill [H.C.] 

Navy, Army and Air Force Reserves Bill [H.C.] 
17th November. 


[Sth November. 


Kead Third Time : 

Air Corporations Bill [H.C.] 
Glasgow Corporation (Water &c.) Order Confirmation Bill 
[H.C.] 19th November. 

To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Glasgow Corporation 
(Water &c.). 

Post Office and Telegraph (Money) Bill [H.C.] 
19th November. 
19th November. 


19th November. 


Public Works Loans Bill [H.C.] 


B. QUESTIONS 
CARMARTHENSHIRE ASSIZES (POLICE EVIDENCE) 
Mr. SIDNEY SILVERMAN asked why prosecuting counsel in the 
case of PR. v. Feoberts, an indictment for murder at Carmarthenshire 
Assizes, refrained from calling as witnesses two senior Scotland 
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Yard officers who had alleged that they had obtained from the 
defendant, a deaf mute, a written and signed confession of guilt, 
in order to prove that statement, on which alone the accused had 
been committed for trial. 

In reply the AtTrorRNiy-GENERAL said that evidence was 
given before the committing justices of interviews with the 
accused, the records of which were written and signed not by 
him but by interpreters who had great experience in communi- 
cating with deaf mutes. At the trial, before the evidence of the 
two Scotland Yard officers was reached, the judge expressed the 
view that medical reports, obtained after the committal proceed- 
ings, raised considerable doubt whether the accused was capable 
of understanding what took place at these interviews : counsel 
for the Crown accordingly decided to offer no further evidence. 
This course was approved by the judge, who told the jury that, 
on the evidence then available, the prosecution had acted properly 
in calling evidence of the interviews before the committing 


justices. (16th November. 


ForeEIGN Atrerarr (THikp Party INSURANCE) 

Mr. Joun Prorumo stated that it was intended to make 
insurance compulsory for all aircraft flying over United 
Kingdom territory. The proposals of the Convention on Damage 
by Foreign Aircraft to Third Parties that aircraft owners should 
be compulsorily insured against such liability were under 
consideration, but legislation was not likely to be practicable 


in the present session. [18th November. 


FOREIGN SERVICE MEN (THIRD PARTY INSURANCE) 

Mr. Moison said that, except for exemption from licence duty 
for ninety days after entering the country, members of Visiting 
Forces were subject to the same legal obligations as British 
subjects in respect of the insuring and licensing of their private 
cars. They were also required to hold British driving licences, 
but these were issued without test if they had driving permits 
issued by the authorities of their own country. It was the duty 
of the British police to see that these regulations were complied 
with. If a breach were committed, the police would make 
representations to the military authorities or whoever was 
responsible for the Visiting Forces. 

In reply to Mr. CHuterR Epr, Mr. Morison said he would look 
up the debates on the Visiting Forces Act and see whether a 
promise then given by the Minister that the law of this country 
could and would be enforced, could be carried out in the event 
of uninsured vehicles being on the road. {18th November. 


Iex-LorD CHANCELLORS (PENSIONS) 


Mr. Boyp-CarPENTER said that pensions totalling 413,750 
gross per annum were being paid to three ex-Lord Chancellors. 
The noble and learned lords gave continuous service in the House 
of Lords and the Judicial Committee of the Privy Council, 
subject to their other public duties. [19th November. 


DISPOSSESSED FARMERS (APPEALS) 

Sir Tuomas DuGpaALr said he hoped to introduce legislation 
during the session to give the Agricultural Land Tribunals the 
power, and in certain circumstances, the duty, of stating a case 
to the High Court for determination of any point of law arising 
on the proceedings before them. {19th November. 
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PETTY SESSIONAL BOUNDARIES (BECONTREE DIVISION) 

The Homer SECRETARY said that the primary responsibility 
for initiating changes in petty sessional boundaries rested on 
magistrates’ courts committees. He understood that the 
committee for Essex had considered suggestions that the 
Becontree division should be modified, but had deferred further 
consideration until it was possible to provide additional accom- 
modation for the justices. A separate court at Dagenham was 
envisaged, but this was unlikely to be available in the near future 
due to the restrictions on capital investment. 

19th November. 


IMPORTUNING (PROSECUTIONS) 

The HoMr SECRETARY stated that in 1952 proceedings for 
importuning were taken against male persons in 373 cases in 
the Metropolitan Police District. During the first nine months 
of 1953, the figure was 258. [19th November. 


STATUTORY INSTRUMENTS 


Argyll County Council (Kentallen) Water Order, 1953. (S.1. 1953 
No. 1644 (S. 116).) 5d. 

Coal Prices Orders (Bunkers and Wholesale) (Revocation) Order, 
1953. (S.I. 1953 No. 1626.) 

Import Duties (Exemptions) (No. 4) Order, 1953. (S.I. 1953 
No. 1637.) 5d. 

Increase of Pensions (Extension) (Amendment) Kegulations, 
1953. (S.1. 1953 No. 1645.) 

London Traffic (Prescribed Routes) (No. 29) Regulations, 1953. 
(S.I. 1953 No. 1631.) 

National Health Service (General Medical and Pharmaceutical 
Services) Amendment (No. 3) Regulations, 1953. (S.I. 1953 
No. 1629.) 

Public Health (Condensed Milk) (Scotland) Amendment Regula- 
tions, 1953. (S.1. 1953 No. 1618.) 

Public Health (Preservatives, etc., in Food) (Scotland) Amendment 
Regulations, 1953. (S.I. 1953 No. 1627 (S. 114).) 

Retail Newsagency, Tobacco and Confectionery Trades Wages 
Council (Scotland) Wages Regulation (Amendment) Order, 
1953. (S.I. 1953 No. 1636.) 

Retention of Cable over Highway (Surrey) (No. 1) Order, 1953. 
(S.I. 1953 No. 1624.) 

Silk Duties (No. 1) Order, 1953. (S.I. 1953 No. 16338.) 

Stirlingshire and Falkirk Water Board Byelaws (Extension of 
Operation) (Scotland) Order, 1953. (S.I. 1953 No. 1630 
(S. 115).) 

Stopping up of Highways (London) (No. 17) Order, 1953. 
(S.I. 1953 No. 1622.) 

Stopping up of Highways (London) (No. 19) Order, 1953. 
(S.I. 1953 No. 1632.) 

Stopping up of Highways (London) (No. 20) Order, 1953. 
(S.1. 1953 No. 1633.) 

Stopping up of Highways (London) (No. 22) Order, 1953. 
(S.I. 1953 No. 1623.) , 

Stopping up of Highways (Middlesex) (No. 5) Order, 1953. 
(S.I. 1953 No. 1635.) 

Stopping up of Highways (Surrey) (No. 2) Order, 1953. (5.1. 1953 
No. 1634.) 

Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. | 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS ave answered without charge, on the understanding that neither the Proprietors nor the Edstor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped, addressed envelope. 


Rent Restriction—OwNER’s DRAINAGE RATE UNDER LAND 
DRAINAGE Act, 1930—-WHETHER INCREASE OF RATES ENTITLING 
LANDLORD TO INCREASE RENT 

Q. The Land Drainage Act, 1930, by s. 24, empowers a 
drainage board to levy both an owner’s drainage rate and an 
occupier’s drainage rate. It is the custom in this area for the 
rate to be equal on the owner and on the occupier, though the 
whole rate is collected from the occupier by the board and the 
occupier is left to recover the owner’s drainage rate from the 
owner under s. 26 (4) (c) of the Act. Our submission is that, by 
virtue of the Rent Restrictions Acts, and in particular under 


s. 2 of the Act of 1920 (as modified for new control houses by 
Sched. I to the Act of 1939), the owner’s drainage rate is an 
increase in the rates payable by the landlord, and in respect of 
rent restricted properties cannot be reclaimed by the tenant from 
the landlord under s. 26 (4). Or alternatively the landlord can 
serve upon the tenant notice of increase of rent in accordance 
with the Rent Restrictions Acts, the increase in rent to be 
equivalent to the owner’s drainage rate. 

A. In our opinion an increase in the ‘“‘ owner’s drainage rate ”’ 
provided for by s. 24 (2) (a) of the Land Drainage Act, 1930, is 
within the meaning of the words “ increase for the time being 
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payable by the landlord-in respect of rates ’’ in s. 2 (1) (b) of the 
Increase of Rent, etc. (Restrictions) Act, 1920, and can be passed 
on to the tenant by notice in accordance with s. 3 (2) of that Act 
and the 1940 Regulations made under s. 14 of the Rent and 
Mortgage Interest Restrictions (Amendment) Act, 1933. We do 
not consider that the increase could be said to be irrecoverable 
by the tenant in the first place under s. 26 (4) (c) of the Land 
Drainage Act; the landlord is not, after all, obliged to increase 
rent if he does not wish to do so. The validity of our opinion 
depends on acceptance of the proposition that drainage rates 
are ‘“‘rates’’ for the purposes of the Rent Restrictions Acts, 
which is not supported by direct authority, the definition in 
s. 12 (1) (d) of the Act of 1920 not being helpful; but some 
indirect support is to be found in the Irish decision in Cork 
Improved Dwellings Co. v. Barry [1919] 2 Ir. R. 244. If the 
property is under “ old control’’ the increase permitted is the 
equivalent to increase in rates payable for the corresponding 
period which included 3rd August, 1914; if ‘‘ new control,’ the 
corresponding period which included Ist September, 1939. 
When no rates were payable for such period, the period which 
included the date on which the rates first became payable is 
taken. 


Rent Restriction--Hous—E RENDERED UNINHABITABLE BY 
AIRCRAFT—RIGHTS OF TENANT ON REINSTATEMENT OF PREMISES 

Q. A dwelling-house to which the Rent Restrictions Acts apply 
was recently badly damaged in an aircraft crash. The tenant 
was given temporary accommodation in requisitioned premises 
by the local authority. The amount of compensation to be 
received by the owner will not be sufficient to reinstate the 
premises and he therefore wishes to sell the property as it stands. 
Should a purchaser decide to reinstate the property for his own 
occupation, would the tenant have any legal right to resume his 
tenancy as soon as the premises are again rendered fit for 
habitation ? Does it make any difference whether the tenancy is 
“contractual ’’ or “ statutory ’’ ? 

A. As the house, though made uninhabitable, was not 
destroyed, it would not matter, in our opinion, whether the 
tenant was, at the time of the crash, a contractual or a statutory 
tenant (see Morleys (Birmingham), Lid. v. Slater (1950) 
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1 K.B. 506 (C.A.)). The tenant’s rights, there being no surrender, 
would, on the authority of the above-mentioned case and of 
Ellis & Sons Amalgamated Properties, Ltd. v. Sisman {1948 
1 K.B. 653, continue and he would be entitled to resume 
occupation. But it may be observed that he is not excused 
payment of rent in the meantime, as the damage is not within 
the comprehensive definition of ‘“‘ war damage’’ in the War 
Damage Act, 1943, s. 2, and, even if the tenancy be a “ short 
tenancy ’’ within the Landlord and Tenant (War Damage) 
(Amendment) Act, 1943, the tenant could not claim the benefit 
conferred by s. 1 (2) of that Act. 


’ 


Power of Appointment—WHETHER EXERCISABLE BY [DEED 
IN DONEE’s FAVOUR 

Q. Included in the will of 7, who died about seven years ago, 
is the following clause: ‘‘ I bequeath to my said cousin .X. my 
two-thirds shares in Blackacre absolutely, and free of legacy 
duty, but in default of appointment by him by will or otherwise 
during his lifetime my said two-thirds shares in Blackacre shall 
be divided equally between my said cousin's brother and sisters 
of the whole and half blood absolutely.” (a) In view of the 
words ‘ by will or otherwise ’’ may X now exercise his power of 
appointment by deed inter vivos ? (b) May such appointment by 
deed be made by X in favour of himself ? 

A. (a) In our opinion X may exercise the power of appoint- 
ment by deed inter vivos. There are no words such as “ leave ”’ 
or “‘ bequeath ”’ limiting the exercise to a testamentary disposition 
and we consider that the reference to ‘‘ otherwise during his 
lifetime ’’ gives a sufficient indication that 7 had in mind that 
X might appoint by deed inter vivos. We know of no authority 
exactly in point, but Lisle v. Lisle (1781), 1 Bro. C.C. 533, and 
Taylor v. Meads (1865), 4 De G.J. & Sm. 597 (appointment “ by 
deed or otherwise ”’ held to empower testamentary appointment), 
are of assistance. (4) There is nothing in the will to limit in any 
way the generality of the possible exercise of the power ; indeed, 
the original bequest to ““ X . . . absolutely ”’ is strongly against 
any such limitation. We therefore see no reason why X should 
not appoint by deed in favour of himself. No trust for the 
exercise of the power in favour of the brother and sisters seems 
to be implied. 


NOTES AND NEWS 


Honours and Appointments 


The Lord Chancellor has appointed Mr. WaLtekR ABRAHAM 
LEon to be an Assistant Registrar of County Courts attached to 
the London Area, as from 16th November, 1953. 


The Bishop of Leicester has appointed Mr. R. A. FORRESTER, 
Registrar at Manchester and of the Lancashire Chancery Court 
and Chancellor of the Diocese of Blackburn, to be Chancellor of 
the Diocese of Leicester, in succession to the late Mr. N. C. 
Armitage. 

The Board of Trade announce the acceptance by Mr. Davip 
ARNOLD Scott Cairns, Q.C., of appointment as Chairman of the 
Monopolies and Kestrictive Practices Commission, as from 
Ist January, 1954, in succession to Sir Archibald Carter, 
G.C.M.G., K.C.B., K.C.LE. 

The following appointments are announced in the Colonial 
Legal Service: Mr. W. A. H. Durrus, Magistrate, Nigeria, to be 
Chief Magistrate, Nigeria; Mr. C. J. HAMMETT, Magistrate, Fiji, 
to be Senior Magistrate, Fiji; Mr. J. L. McDurr, Chief Magistrate, 
Fiji, to be Puisne Judge, Kenya; and Mr. J. C. SUMMERFIELD, 
Crown Counsel, Tanganyika, to be Legal Draftsman, Tanganyika. 


Personal Notes 


Mr. Geoffrey Stephen Cleveland, solicitor, of Bradford, was 
married on 18th November to Miss Winifred Vasey, of Bolton, 
Bradford. 


Miscellaneous 
THE Soricirors Acts, 1932 to 1941 


MICHAEL JAMES RoGeEks, of Lloyds, London, E.C.3, solicitor, 
having, in accordance with the provisions of the Solicitors Acts, 
1932 to 1941, made application to the Disciplinary Committee 





constituted under the Act that his name might be removed from 
the Roll of Solicitors at his own instance on the ground that he 
is seeking call to the Bar, an Order was, on 12th November, 1953, 
made by the Committee that the application of the said Michael 
James Rogers be acceded to and that his name be removed 
accordingly from the Roll of Solicitors of the Supreme Court 


The next General Quarter Sessions for Leicester will be held at 
The Castle, Leicester, on Tuesday, 15th December, 1953, at 
10.30 a.m. 


At The Law Society’s Preliminary Examination “held from 
12th to 15th October, fourteen candidates out of forty were 
successful. 


The Board of Trade announce that, on an application made to 
them under s. 172 (3) of the Companies Act, 1948, by not less 
than 200 members of the company, they have appointed 
Mr. J. B. Lindon, O.B.E., Q.C., to act as inspector to investigate 
the membership of Savoy Hotel, Ltd., for the purpose of 
determining the true persons who are or have been financially 
interested in or able to control or materially to influence the 
policy of the company, with particular reference to stock in which 
dealings have taken place on or after 4th August, 1953; and to 
report thereon in such manner as the Board may direct. 


NATIONAL PARKS AND ACCESS TO THE 
COUNTRYSIDE ACT, 1949 
SURVEY OF PUBLIC RIGHTS OF Way 


The following notices of the preparation of draft maps and 
statements under s. 27 of the above Act have appeared since the 
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tables given at pp. 109, 175, 303, 406, 512, 641 and 714, 


ante : 

Last date for 
receipt of 
representations 
or objections 


draft map 
and statement 


Surveying Districts covered by 


Authority Date of notice 


Cambridgeshire 


Administrative County of Cam- 6th November, | 7th December, 
County Council 3 53 


bridge modification to draft 195 195: 
map and statement of 2sth 
November, 1952 


modifica 
tatement 


19th October, 29th November, 
1953 1953 


Samford Rural District 
tion to draft map and 
of Ist January, 1953 


East Suffolk 
County Council 


Hempstead and Watford 20th November, | 20th March, 
Soroughs ; City of St. Albans ; 1953 1954 
Berkhamsted, Tring, Harpenden, 

Chorleywood, Rickmansworth, 

Bushey, Barnet and East Barnet 

Urban Districts; and Berkham- 

sted, Hemel Hempstead, 

Watford, St. Albans, Elstree and 

Hatfield Kural Districts 


Hertfordshire Hemel 


County Council 


12th October, 
1953 

12th October, | 27th February, 
1953 1954 

12th October, 27th February, 
1953 1954 

12th October, 27th February, 
1953 1954 

12th October, 27th February, 
1953 1954 

Northumberland | Whitley Bay Urban District 14th November, | 31st March, 
County Council 1953 1954 


27th February, 
1954 


Northampton Corby Urban District 
County Council 


Desborough Urban District 
Kettering Borough 
Kettering Rural District 


Rothwell Urban District 


Winchester City and Winchester 3rd November, | 4th December, 
Rural District: modification to 1953 1953 
draft map and statement of 
January, 1953 


Southampton 
County Council 


22nd October, 22nd November, 
1953 1953 


Administrative County of Surrey 
further modification to draft 
map and statement of 29th April, 
1952 


Surrey County 
Council 


Ist March, 
1954 


30th October, 


West Hartlepool 
1953 


County 
Sorough Council 


West Hartlepool County Borough 


sedfordshire County Council announce that the period within which representations 
or objections may be lodged to the draft map and statement of public rights of way 
prepared by the Council (see ante, p. 512) has been extended to 31st December, 1953. 

Gloucestershire County Council announce that the period within which representa- 
tions or objections may be lodged to the draft map and statement of public rights of 
way in Dursley Rural District (see ante, p. 714) has been extended to 27th February, 1954. 


1953 

Further notice has been given by the Kent County Council that 
any objection or representation with reference to the above- 
mentioned development plan must be sent in writing to the 
Secretary, Ministry of Housing and Local Government, Whitehall, 
London, $.W.1, not later than 30th November, 1953. The 
copies of the plan which have been placed on deposit for public 
inspection will remain available for public inspection, free of 
charge, until the expiration of six weeks from the publication of 
the notice of approval of the plan by the Minister of Housing and 
Local Government at the same places and times, that is to say, 
County Hall, Maidstone; Kent County Planning Department, 
Dashwood House, Dashwood Lane, Gravesend ; and the offices 
of the Dartford Rural District Council, West Hill, Dartford. 
Mondays to Fridays—10 a.m. to 12.30 p.m. and 2.30 p.m. to 
5 p.m., Saturdays—10 a.m. to 12 noon. 


KENT DEVELOPMENT PLAN (PART B), 


Wills and Bequests 
f Birkenhead, left £9,895. 
left £63,933. 


of Hampton, Middlesex, 
left £22,080 (£21,018 net). 


mr. 1. 4 
Mr. E. EE. Smith, 


Mr. A. J. Wright, 
Victoria Street, London, 


Jenkins, solicitor, o 
solicitor, of Manchester, 
solicitor, and 
S.W.1, 


SOCIETIES 


Among the guests at the annual dinner of the BRADFORD 
INCORPORATED Law Society, which was held on 6th November, 
were Mr. F. W. Watson (president of the Insurance Institute 
of Bradford), Mr. H. Whitley (president of Halifax Incorporated 
Law Society), Mr. H. F. Longbottom (president of Huddersfield 
Incorporated Law Society), Mr. H. L. Wortley ogra sd = the 
Bradford Section of the Institute of Bankers), Mr. J. Carter 
(vice-president of the Incorporated Accountants’ tenaiocd and 
District Society), Mr. A. Rk. B. Priddon (Bradford Deputy 
Coroner), Mr. RK. S. Bishop (Bradford Coroner), Mr. N. McQueen 
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Taylor (M.P. for North Bradford), 
Mr. G. R. Bottomley, Mr. J. Leonard Wade, Mr. C. T. Law-Green, 
Mr. H. Duxbury, Mr. B. W. T. Vint and Mr. J. Duncan. Speakers 
included the Lord Mayor of Bradford (Councillor Angus Crowther), 
Dr. Kk. Chester (past chairman of the Bradford Branch of the 
B.M.A.), Mr. J. U. Averdieck (president of the Bradford Chamber 
of Commerce), Judge Myles Archibald and Mr. G. Ronald Walker 
(senior vice-president of the Bradford Incorporated Society). 
The main toast of the evening was proposed by Mr. Geoffrey 
de P. Veale, O.C., and was responded to by Mr. J. A. W. Smith, 
president of the Bradford Society. 


(Bradford Registrar), Mr. W. J. 


The Soxicirors’ ARTICLED CLERKS’ SOCIETY announce the 
following programme for December: ‘Tuesday, lst: Theatre 
Party. A party will be going to see ‘‘ Witness for the 
Prosecution ’’ ; for details telephone Pollard 7542, evenings only ; 
Thursday, 10th: Annual Dinner and Dance. The annual dinner 
and dance is being held at The Law Society’s Hall, Chancery 
Lane, W.C.2, at 7 p.m. The Society is being honoured by the 
presence of the Rt. Hon. Lord Justice Denning, the President of 
The Law Society, and other prominent members of the profession 
on this occasion. Details and tickets (dinner/dance tickets 
#1 1s. each, dance tickets 12s. 6d. double, 7s. 6d. single) may be 
obtained from M. J. Farrer-Brown, S.A.C.S., c/o The Law 
Society’s Hall, Chancery Lane, W.C.2; Tuesday, 15th: Skating. 
Meet downstairs at “‘ Pirate’s Cabin,’’ opposite Queensway 
Station, at 6 p.m., or afterwards at 6.30 p.m. on the ice at Queens 
Club, Bayswater. 

On Thursday, 7th January : 
Society, commencing at 6 p.m. 
Members Is., guests Is. 6d. 


Scottish Reels. At The Law 
Refreshments will be provided. 


At its annual meeting and conference, the SocIETY OF CLERKS 
OF URBAN District COUNCILS re-appointed the following to hold 
office for a further year: President, Mr. Alfred S. Mays, O.B.E., 
of Barnet; Honorary Solicitor, Mr. F. Edwards, of Esher ; 
Honorary Treasurer, Mr. J. Crabb, of Newmarket ; Honorary 
Secretary, Mr. H. R. H. Smith, of Egham; Honorary Editor, 
Mr. F. Barnes, of Hoylake; and Honorary Auditor, Mr. H. V. 
Hudson, of Market Harborough. 
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